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FROM THE EDITOR’S VIEWPOINT 


HUMAN BEING usually derives a con- 
‘4% siderable amount of satisfaction from 
being able to carry out his promise. Simi- 
larly he takes pride in accomplishing that 
which he sets as his goal. We are no ex- 
ception to such human foibles. 


When the JourNAL was established in ‘its 
present format in October, 1943, it was 
planned as a medium for the exchange and 
stimulation of thoughts on various problems 
of insurance law. At many times in the 
course of its existence, the INSURANCE LAW 
JouRNAL has presented articles and com- 
ments on various phases of individual legal 
problems. However, it was with a consid- 
erable amount of satisfaction that we recently 
read a copy of a letter directed by one of our 
readers to a contributor to a recent issue. 
An article, entitled “Binding Receipts and 
the Judiciary” by Wallace W. Brown of 
Hartford, Connecticut appeared in the June, 
1948 issue of the JouRNAL, wherein the author, 
who had actively participated in the case 
of Gaunt v. The John Hancock Mutual Life 
Insurance Company, expressed certain misgiv- 
ings concerning the present use of the bind- 
ing receipt. Mr. Brown’s conclusion did not 
strike a sympathetic chord in the mind of a 
certain California insurance attorney and 
executive, who replied directly and furnished 
us with a copy of his letter. That letter is 
far too lengthy to print here, and it would 
lose its efficacy were it abstracted. We 
have in mind, at a later date, when the 
exchange is complete, to obtain the permis- 
sion of the parties involved to print them 
in the form of a forum or round table dis- 
cussion. However, we received a very defi- 
nite “lift” from this series of events. 

Briefly, here was an instance of two per- 
sons at opposite ends of this country vitally 
interested in the identical subject, but with 


different points of view. Mr. Brown had 
raised the question of whether a life insurer 
should regard with complete indifference 
the interim period between the application 
or medical examination and the date when 
the home office took final action. Our Cali- 
fornia subscriber indicated that he believed 
in a clear cut rule by which all parties 
concerned should be able to tell that a 
policy was in force. He then went on, 
interestingly enough, to point out in some 
detail the legislative proposals that the 
subject had received in California. 


‘At first we hesitated to speak of such per- 
sonal predilections, but we have vetoed any 
hesitancy in favor of a matter that we regard 
as important to the future of good insurance 
and good insurance law practice. Discussions 
of this sort clear away misunderstandings 
and prejudices. It is not a case of, as a 
certain attorney once said to us, educating the 
opposition. There is no longer any premium 
on ignorance or on keeping others in ign 
rance. Such a concept went out with the Dark 
Ages. Nor is the person who takes over 
the task of minutely studying another’s re- 
search in any sense a “kibitzer”, for he is 
not a nuisance. His purpose, after all, is 
to shed all the light possible on a particular 
subject. 


Thus, we are pleased to see this practical 
application of the prime purpose of the 
JouRNAL, and we hope ‘that we shall have the 
opportunity of publishing both this inter- 
change of ideas as well as any other that 
may be made in the future. Now that the 
holiday season is over, and people are back 
at their desks, possessed of a zest engen- 
dered by the crisp fall weather, perhaps 
there will be many more opportunities for 
the work, research and inspiration necessary 
to such a program. 


mm 
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SUBROGATION HAS BEEN 
TRINE OF SUBSTITUTION, 
ANCE LAW IS MUCH 


BUT 
BROADER 


G UBROGATION is a natural concommi- 
‘J tant of every claim presented to an 
automobile insurance company, whether the 
claim is one arising under liability or per- 
sonal injury,’ medical payments,’ property 
damage,’ comprehensive or collision cover- 
ages. It is only natural to presuppose that a 
more intensive development of this widely 
applicable doctrine is of vital interest to 
insurance companies, the insuring public and 
the legal profession. Since subrogation is in 
an adolescent stage of development in auto- 
mobile insurance, it may be compared to an 
unemblazoned escutcheon. I shall attempt 
to point out the dexter and sinister, chief 
and base, from decided cases, with occa- 
sional observations as to the practical con- 
siderations. 


Scope of Doctrine 


Subrogation is of ancient vintage * and has 
often been referred to as a doctrine of 
substitution. The National Standard Auto- 
mobile Policy provides: “Subrogation. In 
the event of any payment under this policy, 
the Company shall be subrogated to all the 
insured’s rights of recovery therefor and the 
insured shall execute all papers required and 


' Footnotes appear on pages 714-717. 


CONVENIENTLY REFERRED TO AS A DOC- 
THE 


RIGHT IN AUTOMOBILE INSUR- 
By ROBERT B. BILLINGS 


shall do everything that may be necessary 
to secure such rights.” ® 


Despite the fact that the doctrine of sub- 
rogation has been conveniently referred to 
as a doctrine of substitution, the right in 
automobile insurance law is much broader. 
Not only does the insurance company have 
the rights of its subrogor in the presenta- 
tion of a suit against a third party wrong- 
doer, but it may also assert its right in its 
own name, although a consideration of the 
natural sympathy which a jury has for the 
individual opposed to a large company may 
often discourage the company from assert- 
ing the right in its own name. The company 
can maintain replevin,® trover,’ and seques- 
tration * where proper to protect its interest. 


If an investigation of the claim discloses 
that the insured has prejudiced the com- 
pany’s rights of subrogation by settling with 
the wrongdoer and giving a full release, the 
insurer may maintain an affirmative action 
against its insured to recover the money it 
has paid under the claim” This is due to 
the fact that the insured’s release destroys 
the company’s right of subrogation, thereby 
preventing it from effecting any recoupment 


of its loss.” 
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MR. BILLINGS IS AN ATTORNEY WITH THE STATE FARM 

MUTUAL AUTOMOBILE INSURANCE COMPANY AT BLOOM- 

INGTON, ILLINOIS. THE VIEWS EXPRESSED IN THIS PAPER 
ARE NOT NECESSARILY THOSE OF THE COMPANY. 


It is the writer’s opinion that if the com- 
pany discovers that the insured has given a 
release prior to a claim settlement, the 
company should be able to deny reimburse- 
ment under any or all of the policy cover- 
ages." As a matter of practice, insurers are 
reluctant to assert such right or defense 
because of the practical difficulties of win- 
ning the suit and because of the unfavorable 
publicity. Often a company will merely de- 
duct the amount of the settlement from 
the claim money, or at least a proportionate 
share of it, and warn the insured against 
such conduct in the future. Needless to say, 
the company’s reluctance may be overcome 
by the size of the claim. 


Sometimes it will happen that the insured 
notifies the company of the proposed settle- 
ment and asks for advice. In such a case 
the company must be diligent in protecting 
its interest, for if it does nothing to protect 
its rights, it cannot later recover from the 
insured.” Occasionally the insurer’s rights of 
subrogation are prejudiced through no fault 
of the insured, as where the insured pur- 
chases in good faith a stolen automobile. 
In such a situation, the insurer cannot assert 
the prejudice as a defense to the claim 
settlement.” 


Although in such a suit the normal rules 
as to venue apply as in other cases, the 
substantive law may be that of another 
jurisdiction under the conflict-of-laws rules 
applied by the forum. For example, where 
the policy was applied for, countersigned 
and delivered in one state, the court held 
that the law of that state governed the status 
of the parties in the suit on the breach of 
the policy contract.“ In most jurisdictions, 
in a suit against the wrongdoer, the substan- 


tive law applied will be that of the place 
of the wrongdoing.” 


Working Definition 


As a working definition in automobile 
insurance cases, subrogation may be said to 
be that right acquired by one party, upon 
the involuntary payment of a sum of money 
for which he is only secondarily liable, to 
pursue the remedies of his payee against 
the third person. This right is coupled with 
a right to abrogate the original contract if 
the payee releases the wrongdoer prior to 
payment and an affirmative right to recoup- 
ment from his payee if he releases the wrong- 
doer subsequent to a payment under the 
policy. 

Regardless of the particular provision of 
the policy under which payment is made, 
the fundamental basis for a recovery by the 
subrogee is the tortious conduct of the third 
party; and, like notice of suit, the right of 
subrogation can be waived.” By definition, 
the right does not arise until after payment 
has been made by the insurer although it is 
an inchoate right as of the date of the acci- 
dent.” Thus, it has been held that the statute 
of limitations begins to run as of the date 
of the accident,” although the insurance 
company does not acquire a cause of action 
until after payment.” This holding is justi- 
fiable on the ground that the insurer is in a 
good position to protect itself, and most poli- 
cies, in fact, provide that a proof of loss 
must be submitted within sixty days after 
the accident.” 

After payment of a loss, or simultaneously 
with payment, the insurance company often 
requires a loan receipt or a subrogation 
receipt. These are for the purpose of (1) 
impressing upon the policyholder the com- 
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pany’s right of subrogation so that he will 
do nothing in derogation of it, or (2) en- 
abling the insurance company to prosecute 
the suit in the name of its insured.” They 
are not essential since the doctrine of sub- 
rogation is an equitable right and arises in 
the absence of any policy provision.” Nor 
is any written assignment or execution nec- 
essary to secure the right.“ Their use is 
limited to a few jurisdictions. 


Loan Receipts 


A loan receipt usually provides that the 
company is loaning the money to the in- 
sured on the condition that he will prosecute 
the third party and that it will have a pro 
tanto share in the recovery. This has been 
held to constitute a payment subrogating the 
company to his rights, in some cases,” and 
not such a payment as is sufficient to sub- 
rogate the company to his rights, in others.” 
As a matter of strict interpretation, the loan 
receipt would seem insupportable since the 
insurance policy calls for a payment rather 
than a loan and since a settlement under 
the policy could not amount to a novation 
of the equitable assignment.” However, it 
can be rationalized on the grounds that the 
subrogation clause usually provides that the 
insured shall execute all papers necessary 
to secure such rights and that its chief util- 
ity is to enable the insurer to bring the suit 
in the name of the insured. 


Subrogation Receipts 


Subrogation receipts are quite different 
from loan receipts, and generally provide 
that the insurer is subrogated to all the 
rights arising out of the loss which the 
policyholder has against any person or per- 
sons. Often they contain an express war- 
ranty that no settlement has been made by 
the insured with any person against whom a 
claim may lie. If the automobile policy 
contains a subrogation clause similar to the 
National Standard Automobile Policy clause, 
then the subrogation receipt is tautological. 
As a matter of fact, in a state where a 
Statute provides that the right of subrogation 
must be expressed and made at the same 
time as payment, the subrogation clause in 
the policy—where neither a loan receipt nor 
a subrogation receipt was taken—has been 
held to constitute sufficient compliance with 
the statute.* 
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Generally the right of subrogation is con- 
ventional since in most cases the insured is 
not reimbursed for his full loss, and the 
policy provision constitutes an express agree- 
ment whereby he acquiesces in the pro tanto 
subrogation. This is doubtless for the pur- 
pose of circumventing the general rule that 
a person is not entitled to subrogation to 
the rights or securities of a creditor unless 
the claim has been paid in full.” Perhaps 
this was one reason which led to the inser- 
tion of the provision in the National Stand- 
ard Automobile Insurance Policy. In the 
event that the policy does not provide for 
this right of subrogation, it would be an 
excellent practice for the adjuster and attor- 
ney to use subrogation or loan receipts. 


Real Party in Interest 


Since the right of subrogation does not 
arise until after payment by the insurer, it 
has occasionally been contended that the 
insured has no interest in the suit because 
he has already been paid. This has gener- 
ally been rejected.” Indeed, it would seem 
that the transaction between the insurer and 
the insured are of no interest or effect so 
far as the defendant (and assumed wrong- 
doer) is concerned, and that he should not, 
therefore, be allowed to inquire into them 
except where he intends to prove an accord 
and satisfaction of his liability and properly 
raises such defense in his pleadings.™ 


From the insurer’s viewpoint, it is of 
course desirable to have every suit brought 
in the name of the insured because of the 
natural sympathy which the jury may have 
for the lonely individual defendant prose- 
cuted by a large corporate entity. However, 
because of the complexity of the subject of 
proper parties,” only a brief summary of 
the holdings under the real party in interest 
rules of procedure will be attempted here. 


Majority Rule 


The majority rule appears to be that the 
suit is properly brought in the name of the 
insured, especially where the insurance com- 
pany has reimbursed the insured for only a 
portion of his total loss.“ Some courts have 
held that if the insurer has reimbursed its 
insured in full, the petition must be amended 
so that the action is brought in the nam 
of the insurer.“ Occasionally it has becn 
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held that the suit is properly maintainable 
in the name of both parties.” Other courts 
have held that the suit is properly main- 
tainable in the name of the insurer.” Still 
others have specified that the suit should 
be brought in the name of the insured for 
the use and benefit of the insurer.” No good 
reason appears to the writer why the in- 
surer should not be permitted to intervene 
in any suit,™ since the guiding consideration 
appears to be to avoid a multiplicity of 
actions.” 


Community Property States 


There is an additional problem in commu- 
nity property states. It has been held in a 
community property state that where a wife 
bought an automobile out of her separate 
funds, she could subrogate her insurer to 
her rights without the joinder of her hus- 
band.” This, of course, is in accordance with 
the general principle that where separate or 
community property is used to acquire other 
property, the latter partakes of the same 
nature as that of the property used for its 
acquisition.“ As a corollary, the husband, 
although the driver of the automobile, can- 
not defeat the right of the wife’s insurer to 
subrogation by settling with the tortfeasor.” 


Federal Courts 


In the federal courts, it is necessary for 
the requisite diversity of citizenship” to 
exist between the policyholder (or legal 
plaintiff) and the defendant, rather than just 
between the insurance company (or use 
plaintiff) and the defendant.“ An extremely 
interesting phase of this problem of proper 
parties is now being fought out in the fed- 
eral courts. The problem being presented 
is whether or not an insurer may maintain 
a subrogation action under the Federal Tort 
Claims Act.” Since this matter has already 
received some thoughtful consideration re- 
cently,” it will not be discussed at any 
length here. Two circuit courts of appeal 
decisions, heretofore decided, have been in 
favor of allowing the insurer’s subrogation 
action.” And, of course, there is a conflict 
of opinion among the district courts.” 


Effect of Omnibus Clause 


A somewhat anomalous situation is pre- 
ented where the insured loans his automo- 
b. e to another person who, while using the 
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car, is involved in an accident. Under the 
omnibus or extended coverage clause, ap- 
pearing in most insurance policies under the 
heading “Definition of the Named Insured.” ® 
the insurer is bound to protect the insured 
from claims or suits pressed by the injured 
person. In brief, the omnibus clause extends 
liability and property damage coverages to 
its insured where he may be held liable un- 
der an owner’s liability statute or a vicarious 
liability statute. It is sometimes erroneously 
argued by adjusters that, in a state which 
does not follow the family-car doctrine ® or 
where the negligence of a bailee is not im- 
putable to the bailor,” and the insured’s son 
or permissive user negligently has a wreck, 
the insurer and insured are not liable to the 
third person. However, since the omnibus 
clause makes the immediate members of the 
insured’s family and anyone using the auto- 
mobile with permission of the named in- 
sured an additional insured, this position is 
hardly tenable. The omnibus clause does 
not, in actuality, conflict with the subroga- 
tion clause since it does not prevent the 
company from looking to the wrongdoer for 
reimbursement. 


But, suppose A furnishes his employee 
with an automobile to be used in his business 
upon the condition that the employee agrees 
to purchase it at so much a month rental, 
retaining both the certificate of title and the 
right to sell the automobile at any time. If 
A insures the automobile and the employee 
has a wreck, can the insurance company, 
after paying for the damage to the automo- 
bile, seek recovery against the employee? 
If the employee secures insurance on the 
automobile, can A collect on it? In a some- 
what similar case, the Michigan Supreme 
Court held that the company was the owner 
of the automobile and within the extended 
coverage clause.” Of course, a decision by 
the jury that there was no permission to 
drive would effectively conclude such a case 
if supported by evidence.” And, if the situ- 
ation were simply one where the owner 
loaned his automobile to another who was 
negligently involved in a collision and pay- 
ment was made to the third party’ because 
of a judgment obtained, the insurer could 
proceed to recover under its subrogation 
rights.™ 


How is the hypothetical situation affected 
by the fact that most policies contain a 
provision in the declarations clearly stating 
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that the insured is the sole owner of the 
automobile except as specified? Unless the 
policy contract was written with knowledge 
of the conditional sales contract between A 
and his employee, it is my opinion that 
there would be a violation of this declaration 
since the insurable interest is incorrectly 
stated, and that even the operation of equi- 
table conversion would be sufficient to abro- 
gate the policy. 

Another interesting situation arises in re- 
gard to partnerships. Suppose A, who is a 
member of the partnership A & B, secures 
insurance on his automobile. He lends the 
automobile to B, who, while engaged on 
company business, negligently injures C. C 
sues the firm A & B, obtaining a judgment 
which the firm satisfies. The firm thereupon 
sues A’s insurer for the amount of the judg- 
ment. The insurer sets up its subrogation 
rights in defense and argues that it is only 
liable for one half of the judgment. This 
argument should be sustained since it is 
the general law of partnerships that a part- 
ner is individually liable for the debts of 
his firm. In “the event of an accounting 
where both partners are solvent, A would 
be liable for only one half of the judgment 
against the firm.® The insurer would, how- 
ever, have been liable for the entire judgment 
if the policy had been written on the firm.” 


Perhaps one further situation should be 
hypothecated in connection with subroga- 
tion cases arising under the omnibus clause. 
Suppose A, who is insured, employs B, who, 
being a newly-wed, decides to take a quick 
trip back home before starting on his route 
for the day. On his way home, he negli- 
gently collides with C, who is also insured. 
C’s insurer reimburses C under his collision 
coverage and demands reimbursement from 
A under its subrogation rights. A informs 
C’s insurer that he won’t pay because a 
master is not liable for the torts of his 
servant who is on a frolic or detour of his 
own.” It immediately occurs to C’s insurer 
that if A is insured and a judgment is ob- 
tained against B, then A’s insurer will be 
liable under the omnibus clause. 


If the omnibus clause has not been con- 
Strued in the state where the accident oc- 
curred,™ it is my opinion that C’s decision 
to prosecute the case may well depend upon 
the local decisions governing the liability of 
a master for the torts of his servant when 
not within the scope of his employment. 
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Thus far, deviations from the permitted use 
under the omnibus clause have been treated 
with the same divergent views as deviations 
from the scope of employment by servants. 
They generally follow three lines. (1) Slight 
deviations from the permitted use have been 
held immaterial. (2) Where permission is 
granted for a particular use, any deviation 
will abrogate liability. (3) Where the origi- 
nal permission is rightfully obtained, any 
deviation is immaterial.” If C’s insurer finds 
that the state where the accident occurred 
follows (2) in the master-servant situation, 
there being no decisions under the omnibus 
clause, then C’s insurer may well pass up 
the opportunity to “make the law” on the 
point. 


Contribution 


If it develops that the servant was negli- 
gent, but within the scope of his permissive 
use, and that the other party was also neg- 
ligent in causing the accident, a subrogation 
action may be feasible under the doctrine 
of contribution.” Under that doctrine each 
tortfeasor must bear his proportionate share 
of the damages occasioned by their joint 
torts. Although the writer feels that the 
doctrine has not received adequate attention 
as yet, there seems to be a healthy discontent 
with the general rule that there can be no 
contribution among joint tortfeasors because 
it is against public policy for the courts to 
determine the degree of culpability among 
wrongdoers. Indeed, one widely popular 
writer has announced that the pressure of 
public opinion is against the general rule.” 
Several states, led by Texas,” have adopted 
statutes allowing contribution among joint 
tortfeasors, and several have adopted the 
Uniform Contribution Among Tortfeasors’ 
Act.” 


Another able writer on insurance prac- 
tice has stated that, as a practical matter, 
contribution is accomplished in automobile 
insurance practice purely through persu- 
asive efforts and for reasons of economy 
or prudence.“ In some states the courts 
have allowed contribution, and subrogation 
claims in those jurisdictions can proceed on 
the basis of substantive rights.“ One writer 
has developed a test which may be used as 
a rule-of-thumb guide in states where con- 
tribution is allowed, namely: “When there 
and two tortfeasors, either or both of whom 
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are liable to an injured third person, but 
one of whom has breached a duty which 
he owed both to his co-tortfeasor and to 
the injured third person, then the tortfeasor 
who, to his co-tortfeasor, is blameless, 
should be allowed indemnity.” As a 
practical matter, a court which can apply 
the doctrine of discovered peril, last clear 
chance or comparative negligence should 
have no difficulty in applying the doctrine of 
contribution, 


Where contribution is allowed among 
joint tortfeasors and one of them is in- 
solvent, then it appears that the solvent 
tortfeasor who has paid the total amount 
of a judgment cannot recover from the 
insurer of the insolvent tortfeasor.” This 
result is based upon the wording of the 
policy provision which generally states that 
the policy is one of indemnity against lia- 
bility “imposed by law” and upon the 
ground that the insolvent party has not 
actually suffered any loss, since the judg- 
ment is uncollectible. 


Similarly, subrogation has been denied 
where there is the legal objection that the 
insured was not liable in the first place, as 
where a guest negligently closed a car door 
on the foot of another guest, injuring her 
foot, and the insurer settled with her under 
the liability policy. The-host was not liable 
for the negligence of the guest in closing 
the door.* If, however, the host and guest 
are on a joint enterprise in a state having 
a guest statute, then the host will be liable 
for his negligence toward the guest; and 
if the guest should be covered by workmen’s 
compensation, the compensation carrier will 
have a right of subrogation against the 
host’s insurer.” 


Of course, if the injury or damage has 
been occasioned because the automobile was 
delivered in a defective condition, was 
faultily repaired, or was stolen from a ware- 
house or parking lot, then a subrogation 
action will lie against the manufacturer, 
repairer or other bailee. These cases do 
not involve the doctrine of contribution 
although the argument is frequently raised 
that the purchaser or his agent would have 
had notice of the defective condition if he 
had made a proper inspection.” Although 
the repairer and the owner or driver are 
not im pari delicto as to each other, either 
would be liable to third parties despite the 
fact that the rule as to joint tortfeasors has 


been held inapplicable to this situation.” 
Courts are reluctant to apply res tpsa 
loquitur, generally holding that the ordinary 
negligence of the bailee must appear from 
a preponderance of the evidence. As to 
manufacturers, specifically, the general rule 
is that the seller or other supplier of a 
chattel is liable for the harm done to per- 
son or property if he has failed to exercise 
reasonable care to make the chattel safe 
for the use for which it was supplied.” 
This is based on the duty which the manu- 
facturer owes to the consumer and the fore- 
seeability of the harmful consequences if 
proper care is not used, plus the additional 
factor that the manufacturer derives an eco- 
nomic advantage from the sale and use of 
the chattel.” 


Independent Contractors 


These situations can become more com- 
plicated than the preceding statements 
might indicate. In Conant, for the Use of 
Indemnity Insurance Company of North 
America v. Giddings," a service station at- 
tendant went to the insured’s home at his 
request and was involved in an accident 
while taking the car to the station for re- 
pairs. The car owner’s insurer settled for 
the personal injuries, probably on the erro- 
neous belief that it would be held liable 
under the omnibus clause. The court, how- 
ever, in the subrogation suit against tiie 
service station, awarded judgment for the 
defendant since the service station was an 
independent contractor and the insured 
would not have been liable to the third 
person. The general rule seems established 
that a garageman who takes an automobile 
to his garage for repairs is an independent 
contractor since the automobile owner has 
no control over the performance of the 
work or the operation of the automobile.” 
This places the insurer in a difficult position 
since the determination of the degree of 
control is for the jury. 


Splitting Rule 


Another complicated situation exists 
because of courts’ strong tendency to re- 
quire that all matters be settled in one law 
suit. Thus, a splitting of the cause of 
action is generally not allowed.” Although 
a few courts have declared that an insurance 
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company’s rights under subrogation are an 
exception to this general rule,” others have 
stated directly that, where a subrogation 
right is present, there are two causes of 
action.” Several courts have been pre- 
disposed to ascertain facts, such as knowl- 
edge by the other party of the subrogation 
interest or unconscionable conduct, to make 
out a consent or acquiescence to the 
splitting of the cause of action.” In one 
case the court raised an estoppel to assert 
the defense where the defendant’s insurer 
had the subrogee hold its claim in abeyance 
pending the settlement of a personal injury 
claim.” 


The difficulty encountered in allowing a 
split of the cause of action is that the right 
of the insurer and insured arise out of a 
single transaction. Because of their natural 
abhorrence of a multiplicity of actions, courts 
feel that all rights should be settled at one 
and the same time. Nevertheless, it may be 
urged that the rule against splitting does not 
coincide with the nature and education of 
the automobile public since in most instances 
they are unaware of the rights of their in- 
surance companies. This is borne out by 
the many cases dealing with release which 
have been discussed above. 


Loss Payable Clause 


Apart from the situation wherein the 
policyholder has given a release, by far the 
most interesting and complicated subroga- 
tion cases arise in connection with the 
mortgage which may be on the automobile. 
Most automobile policies contain a simple 
loss payable clause, e. g., “Any loss 
payable as interest may appear to the named 
insured and . . .” Under this clause, the 
mortgagee is merely an appointee of the 
insured, and no contractual relationship 
exists between the mortgagee and the in- 
surer," since there is no privity of contract. 


Under this clause, the insurer is liable 
to the mortgagee if it fails to give notice 
of cancellation to him and a total loss occurs 
subsequent to the termination of the con- 
tract between the insurer and the insured.” 
Of course, the claim of the mortgagee is 
limited to the equity which he may have 
in the automobile at the time the loss 
occurs. Asa result of payment to the mort- 
gagee, the insurer acquires no right of sub- 
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rogation against its insured since it is 


merely fulfilling its obligation under the 
policy.” 


Candidly, it is my opinion that the in- 
surer cannot even require that the mort- 
gagee shall first exhaust all of its remedies 
against the mortgagor except on a per- 
suasive basis for reasons of economy and 
prudence. Certainly the insurer cannot as- 
sert any defense which might exist between 
mortgagor and mortgagee on their contract 
since the subrogation right is purely for 
protection against the negligence of third 
parties.“ However, if the insured has, by 
any action on his part, forfeited his rights 
under the policy, as by settlement with the 
tortfeasor in derogation of the subrogation 
right, then the mortgagee has no right to 
collect under the policy which contains this 
simple loss payable clause.™ 


It may be observed that the mortgagee 
does not generally have any right to the 
proceeds of a loss settlement unless the 
loss is a total one. If the damaged car 
can be repaired, then the mortgagee can 
safely be ignored. However, if the loss is 
a total or a large collision loss, then the 
insurance company should, and generally 
does, protect the mortgagee’s interest by 
issuing its settlement draft in the name of 
both the insured and the mortgagee. 


Since the ordinary loss payable clause 
or “open” mortgage, as it is often called, 
is subject to the defenses which may arise 
under the policy between the insured and 
insurer, a “standard” or “union” mortgage 
clause is sometimes required by the mort- 
gagee before the purchase money will be 
advanced. Its primary purpose is to abro- 
gate, as to the mortgagee, such defenses as 
the insurer may have against the insured 
because of his wrongful conduct.” In auto- 
mobile insurance, at least, the union or 
standard mortgage clause is infrequently 
used. The mortgagee would prefer a stand- 
ard or union clause in every instance, 
whereas the insurer would prefer to use the 
simple loss payable clause. 


The discussion of mortgages as applied to 
automobile subrogation cases concludes the 
discussion of the problems which have been 
dealt with by the decided cases. Recapitulat- 
ing, the discussion began by pointing out 
the broad applicability of the doctrine of 
subrogation to all coverages of the insur- 
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ance policy. The insurer's affirmative and 
defensive rights under the doctrine were 
then pointed out. Then various legal 
problems were taken up, such as prescrip- 
tion, the utility of loan and subrogation 
receipts, proper parties, the effect of the 
omnibus clause, contribution, the liability 
of manufacturers and bailees, the splitting of 
the cause of action, and, finally, the effect 
of a mortgage on the automobile. 


Extrajudicial Considerations 


Perhaps a brief mention should be made 
of several practical and extrajudicial con- 
siderations which appear abundantly in the 
handling of subrogation cases. Of course, 
the primary danger to be guarded against 
in initiating a subrogation suit is to avoid 
stirring up a cross-claim for personal in- 
juries. A recovery of the amount expended 
to repair a car usually is insignificant when 
compared to the amount claimed to repair 
a broken body. In many instances, an in 
vestigation will develop that the wrongdoer 
is not financially responsible so that the suit 


would be a waste of time and effort. In 
other cases the amount of money actually 
involved will be insignificant or will not 
justify the expenditure of court costs. A 
prosecution of a subrogation suit is often 
inadvisable because the parties live at widely 
separated points. 

These practical deterrents to subrogation 
suits will dwindle in stature as the field 
becomes more intensively developed—that 
is, figuratively speaking, as the escutcheon 
is filled out by more decided cases. Pay- 
ments under the material damage cover- 
ages alone amount annually to millions of 
dollars, and these payments represent a tre- 
mendous potential for the field of subroga- 
In the settlement of each of these 
should be a 


tion. 
claims, subrogation is and 
concomitant consideration. Subrogation is 
interesting field and could 
become a profitable one for legal inquiry. 
In addition, a more intensive development 
of subrogation would result in substantial 
savings to the insuring public by helping 
to reduce high premium rates. [The End] 
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for the general effect of bankruptcy or insol- 
vency, see: 6 A. L. R. 376; 13 A. L. R. 135; 
19 A. L. R. 879; 23 A. L. R. 1472; 28 A. L. R. 
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v. Yale & Towne Manufacturing Company, 230 
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™% Underwriters at Lloyds Insurance Company 
v. Vicksburg Traction Company, 63 So. 455 (Miss. 
S. Ct., 1913); LeBlond Schacht Truck Company 
v. Farm Bureau Mutual Automobile Insurance 
Company, 34 Ohio App. 478, 171 N. E. 414 (Ohio 
Ct. App., 1929). 


” Wolverine Insurance Company v, Klompar- 
ens, 273 Mich. 493, 263 N. W. 724 (Mich. S. 
Ct., 1935); General Exchange Insurance Corpo- 
ration v. Young, 28 CCH Automobile Cases 734, 
29 CCH Automobile Cases 829. 

%® Commercial Standard Insurance Company v. 
Winfield, 75 Pac. (2d) 525 (Calif., 1938). 

| Fields v. Western Millers Mutual Fire In- 


surance Company, 17 CCH Automobile Cases 
866 (N. Y., 1943). 


8 Ibid. ; 
Pp. 427. 

83 Fields v. Western Millers Mutual Fire In- 
surance Company, supra at footnote 81; Na- 
tional Reserve Insurance Company v, McCrory, 
14 CCH Automobile Cases 562, 160 S. W. 972 
(Tex. Civ. App.); Motors Securities Company, 
Inc. v, Aetna Insurance Company, 20 CCH Auto- 
mobile Cases 309, 17 So. (2d) 316 (La. Ct. App., 
1944). 

8+ Prindle, Administratrix v. Rockland Transit 
Corporation, 12 CCH Automobile Cases 532, 32 
N. Y. S. (2d) 156 (N. Y., 1942). 

% Hlmore v. Royal Insurance Company, Ltd., 
12 CCH Automobile Cases 8, 114 Pac. (2d) 786 
(Kan. S. Ct.). 

86 Blashfield, op. cit. at footnote 4, p. 427. 


Blashfield, op. cit. at footnote 4, 


Insurance Commissioners Meet on Mail-Order Insurance 


When the executive committee of the National Association of Insurance 
Commissioners meets in Chicago, September 16 and 17, to consider the request 
of counsel for the Federal Trade Commission addressed to all state insurance 
companies, state insurance supervision will meet its initial test since the expi- 
ration of the moratorium under Public Law 15. The conference will discuss and 
study trade practices of mail order insurance business. 


Joint Operator or Passenger? 


The policy on the ifsured truck excepted injury to passengers and employers. 
The Ontario Supreme Court rendered judgment in favor of plaintiff, who was 
injured as the result of an explosion while he was sitting on the right front 


fender of the truck pouring gasoline from a tin into the carburetor. The court 
held that when plaintiff stepped out of the truck and proceeded to the fender at 
the request of the owner, he ceased to be a passenger and became a joint operator. 
Dokuchia v. St. Paul Fire & Marine Insurance Company, June 1, 1948. 


Auto Damage Repair Costs Cut 


A savings of twenty per cent in auto damage repair cost has been provided 
in Chicago by Auto Damage Appraisers, an independent agency organized by the 
Chicago Claim Managers Council, with services available to all insurance com- 
panies and the public. There are now twenty-seven cities that are developing 
similar plans, and it is expected that within a year it will be in use all over the 
country. 
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Fair Dealing with The Insurer 


GOOD LAW IS BUT A REFLECTION 
OF GOOD 
CONSCIENCE 


( N MAY 17, 1948, the Supreme Court 

of the United States denied the peti- 
tion of The Cohen, Friedlander & Martin 
Company for a writ of certiorari to the 
United States Circuit Court of Appeals for 
the Sixth Circuit, by which the petitioner 
sought to obtain a review by the Supreme 
Court of the decision of the District Court 
of the United States for the Northern 
District of Ohio, Western Division, in the 
case of Massachusetts Mutual Life Insur- 
ance Company v. The Cohen, Friedlander & 
Martin Company, and the decision of the 
Circuit Court of Appeals for the Sixth 
Circuit affirming the judgment of the Dis- 
trict Court. The denial of this petition 
represented the last step in a case which 
has been followed with justifiable interest 
in the life insurance field because of the 
several important issues involved in it. 

The opinion of the District Court, the 
opinion of District Judge Frank L. Kloeb, 
filed on February 14, 1947, is reported at 
70 F. Supp. 186 and at 12 CCH Lire CAsEs 
545, and is reviewed in the June, 1947 issue 
of THe INSURANCE LAW JOURNAL, 
554 and 555. 

The opinion of the Circuit Court of 
Appeals for the Sixth Circuit, filed Febru- 
ary 5, 1948 and written by Judge Thomas 
F. McAllister of that ‘court, is reported at 
166 F. (2d) 63 and at 12 CCH LiFe Cases 
1094. That opinion is reviewed in the 
March, 1948 issue of THE INSURANCE LAW 
JOURNAL on page 247. 

The Cohen, Friedlander & Martin Com- 
pany case represents primarily an applica- 
tion of the principles announced in the 
leading and widely known case of Stipcich 
v. Metropolitan Life Insurance Company, 
277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895, 


! Footnotes appear on page 722 


pages 


By JOHN W. WINN 


the first reported application of those 
principles to an Ohio contract of insurance, 
and probably the first authority for the 
proposition that statutes, such as Ohio 
General Code Section 9391,? are not to be 
so extended as to operate against the appli- 
cation of those principles. 


Company Insures President 


In the complaint filed against The Colien, 
Friedlander & Martin Company in the 
District Court on May 16, 1946, Massachu- 
setts Mutual Life Insurance Company 
sought a decree canceling a policy of life 
insurance issued by it, which it had de- 
livered in Ohio to The Cohen, Friedlander 
& Martin Company, an Ohio corporation 
with its principal place of business in the 
City of Toledo, Ohio. The policy had been 
issued upon the joint application of that 
company and its president, Hyman Blitz, 
addressed to the insurance company, re- 
questing of it a policy insuring the life of 
Blitz in the amount of $40,000, and naming 
The Cohen, Friedlander & Martin Company 
as the beneficiary. This application was 
made by the company and its president 
on August 29, 1945. The first annual pre- 
mium was not prepaid 


Predating of Policy 


On August 30 and August 31, 1945, Blitz 
underwent physical examinations by two 
physicians acting for the insurance com- 
pany. These examinations disclosed no 
diseases of the heart or other physical 
conditions fatal to Blitz’s insurability. The 
application and the results of these ex- 
aminations were forwarded forthwith to 
the home office of the insurance company. 
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The insurance company postponed final 
action on the application, awaiting the re- 
sults of some inquiries with reference to 
Blitz, the nature of which is not material 
here. The result of those inquiries being 
satisfactory to the company, it, on Septem- 
ber 17, 1945, issued the policy requested 
by the application, predating the policy to 
August 10, 1945, as requested in the appli- 
cation. 


Absence of Sound Health Clause 


The policy was forwarded to Toledo, 
and on September 19, 1945, it was delivered 
to The Cohen, Friedlander & Martin Com- 
pany by the soliciting agent, at which time 
that company paid to the insurance com- 
pany’s soliciting agent the first year’s premi- 
um in the amount of $4,910. When the 
policy was delivered no specific inquiry was 
made by the soliciting agent as to the 
condition of the health of Blitz at that 
time, and the officer of The Cohen, Fried- 
lander & Martin Company who accepted 
delivery of the policy and paid the premium 
volunteered no information concerning the 
heart attack suffered by Blitz, hereinafter 
mentioned. The application and the policy, 
as delivered, contained no specific require- 
ment that the insured be in good health at 
the time of the delivery of the policy, and 
no requirement that the insurer be advised 
of any change in the health of the insured 
between the date of the application and the 
date of delivery. 


Change in Condition of Health 


On September 12, 1945, Blitz, while in 
New York City on the business of his 


TOLEDO 
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company, suffered an acute heart attack, 
an angina pectoris accompanied by a coro- 
nary thrombosis and posterior wall myo- 
cardial infarction. He was immediately 
placed in a New York hospital; while there, 
and prior to September 17, 1945, he suffered 
another similar attack. He was in the 
hospital and in a critical condition on 
September 17, 1945, when the application 
was approved and the policy issued, and 
on September 19, 1945, when the policy 
was delivered and the first premium was 
paid and accepted. 

Prior to September 17, all of the princi- 
pal officers were fully informed concerning 
his condition. These facts were not brought 
to the attention of the insurance company 
and were not known to it until on or 
about April 18, 1946, when partial informa- 
tion concerning them was brought to it 
through statements made in the proof of 
the death of Blitz on March 31, 1946, as 


a result of another similar heart attack. The 


insurance company immediately initiated 
an investigation which disclosed the facts 
stated. It therefore promptly served a 
notice of cancellation of policy and ten- 
dered to the corporate beneficiary the premi- 
um paid by it on September 19, 1945, with 
interest to the date of tender. Tender was 
refused, and the insurance company then 
filed its complaint seeking the cancellation 
of policy. 


Within a few days thereafter, The Cohen, 
Friedlander & Martin Company filed a 
separate action in the same District Court 
against Massachusetts Mutual Life Insur- 
ance Company seeking a money judgment 
against the insurance company upon the 
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policy for the face amount thereof. Follow- 
ing the filing of this second action, Massa- 
chusetts Mutual Life Insurance Company 
filed a motion seeking a stay of all further 
proceedings therein, pending the determi- 
nation of the action in equity for the 
cancellation of the policy. The court 
granted this motion (without written opin- 
ion) thereby recognizing and applying 
principles announced in a number of cases 
cited to it in behalf of Massachusetts Mu- 
tual Life Insurance Company, including the 
case of Jefferson Standard Life Insurance 
Company v. Keeton, 292 F. 53, (CCA-4), 
the third paragraph of the syllabus of 
which reads: 


“3. Insured, in a life policy which be- 
came incontestable after one year, died 
within the year, and before expiration of 
the year insurer brought suit in equity in 
a federal court for cancellation of the policy 
on the ground of fraud. Later, but still 
within the year, the beneficiary commenced 
an action at law on the policy in a state 
court, which insurer removed into the same 
federal court. Held, that it was the duty 
of that court to first hear the suit in 
equity, which was first instituted, and to 
determine the issue of fraud therein.” 


The provisions of the application material 
to the right of the insurance company to 
cancellation of a policy were: 


“Have you had at any time 


“3. A. Pain, pressure or discomfort in 
the chest, shortness of breath, palpitation, 
or any disease of the heart?—No.” 


“F, Any serious illness, disease, or injury 
other than those mentioned, or ever under- 
gone any surgical operation?—No.” 


“T understand and agree that: 


“1. This application ¢onsisting of Parts 1 
and 2 taken together shall form the basis 
of the contract applied for and shall be- 
come a part of said contract when issued. 


“2. If there has not been paid to the 
Company’s agent the premium on the in- 
surance herein applied for, such insurance 
shall not become effective until the Com- 
pany has approved this application at its 
Home Office, the first premium has been 
paid and the policy delivered to me or to 
the owner designated therein during my 
lifetime; and that thereupon the insurance 


shall become effective upon the date of 
issue stated in said policy.” 


It has already been mentioned that the 
application also contained a request that 
the policy be dated as of August 10, 1945, 
and that the policy when delivered on 
September 19, 1945, bore that date as the 
date of issue. At the trial in the District 
Court, the facts recited above were estab- 
lished by stipulation or other proof and 
the insurance company, through those of 
its home office staff who approved the 
issuance of the policy, established that the 
policy would not have been issued had 
the company known of the change which 
occurred in the health of the insured, that 
is, of Blitz’s heart attack on September 12, 
1945, and of its consequences. 


The arguments advanced on behalf of 
The Cohen, Friedlander & Martin Com- 
pany in the District Court and in the 
Circuit Court of Appeals were in substance 
the following: 


(1) That the policy having been dated 
as of August 10, 1945, and the premium 
paid on September 19, 1945, having been 
paid and accepted for the period August 10, 
1945, through August 9, 1946 (facts which 
were not present in the Stipcich case), must 
be considered for all purposes as effective 
as of the date of the policy; that a change 
in the condition of the health of Blitz on 
September 12, 1945, more than a month 
after the date of the policy, therefore was 
immaterial, and that the Stipcich case, there- 
fore, was to be distinguished on its facts; 


(2) That the application required only 
that the policy be approved and delivered 
and the first premium be paid during the 
lifetime of the insured, and that the evi- 
dence established that there had been full 
compliance with these three conditions; 


(3) That Ohio General Code Section 9391 
operated to make the principles of the 
Stipcich case inapplicable in Ohio; 

(4) That other Ohio cases cited on behalf 
of The Cohen, Friedlander & Martin Com- 
pany established that the Stipcich case did 
not represent the law of Ohio. 


Reliance on Stipcich Case 


Massachusetts Mutual Life Insurance 
Company relied primarily, of course, upon 
the Stipcich case, but also relied strongly 
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upon the decision of the Circuit Court of 
Appeals for the Sixth Circuit in the case of 
New York Life Insurance Company v. Gay, 
36 F. (2d) 634. Both of the parties, of 
necessity, recognized that an Ohio contract 
was involved and that the Ohio law was 
to be applied. The insurance company 
contended that the arguments of The 
Cohen, Friedlander & Martin Company, 
based upon the supposed effect of the pre- 
dating of the policy and the provisions 
of the application with reference to the 
issuance and delivery of the policy and the 
payment of the first premium during the 
lifetime of the assured, and the then re- 
lating back of the policy to the date of 
issue recited therein, were necessarily fal- 
lacious in that they were based upon the 
false premise that there was a contract 
between the parties in being prior to the 
time the policy was actually issued and 
delivered; whereas, there was, in fact, no 
contract of any kind between the parties 
in effect until delivery of the policy and 
payment of the premium, and that the 
contract which then came into being was 
voidable at the option of the insurance 
company because of the fraudulent non- 
disclosure by the insured and the bene- 
ficiary of the heart attack suffered by the 
insured on September 12, 1945 and of 
its consequences. 


Good Faith Required 


The District Court, stating in its opinion 
that no Ohio case had been cited and that 
the court had been unable to locate one 
where the facts were substantially in accord 
with the facts in the instant case, con- 
cluded that the Stipcich and Gay cases 
represented the law of Ohio and were to be 
considered as controlling. 


The court then said: 


“In the case at bar, there can be no 
question but that the contract was not to 
be consummated until the policy was de- 
livered and the first premium paid therefor. 
This occurred on September 19, 1945, at 
the offices of the defendant company. The 
terms of the application signed by the de- 
fendant provided specifically for such date 
of consummation. The application by its 
terms became a part of the contract when 
issued. Regardless, however, of whether 
such conditions were specifically written 


into the contract, the good faith required 
in the application for and the issuance of 
the policy of life insurance should have 
prompted Mr. Remdt [the officer who 
accepted delivery of the policy and paid 
the premium] to have disclosed to the agent 
of the company on September 19, 1945, the 
precarious condition of health at that time 
sustained by Mr. Blitz in New York City. 
Without such disclosure, the insurance com- 
pany, of course, was justified in believing 
that the heart condition of the applicant 
was normal, in accordance with the answer 
given in the application. 


“The Golden Rule is an unlisted, but 
yet a very pertinent rule of equity that 
has particular application where the con- 
tract at issue is one ‘uberrimae fidei.’ 
Bouvier’s Law Dictionary, Rawle’s Third 
Revision, Vol. 2, page 3345, defines the 
Latin term ‘uberrima fides’ as follows: 


“*(Lat. most perfect good faith.) A phrase 
used to express the perfect good faith, 
concealing nothing, with which a contract 
must be made; for example, in the case of 
insurance, the insured must observe the 
most perfect good faith towards the insurer. 
1 Story, Eq. Jur. Sec. 317.’ 


“The situation we find here is shocking 
to the conscience. It presents a bold at- 
tempt to exchange $4,910.00 for $40,000.00 
with the defendant in possession of all the 
facts and the plaintiff wholly ignorant of 
the material fact that Mr. Blitz, on whose 
life the so-called ‘risk’ was to be taken, 
was at the time virtually on his death bed. 


“Good law is but a reflection of good 
conscience. When it ceases to be such, 
then it is no longer good law for an 
enlightened society. Good conscience, as 
well as good law, here requires the cancel- 
lation of the contract.” 


The opinion of the District Court does 
not deal directly with the effect of the 
postdating of the policy. On that point 
the Circuit Court of Appeals said: 


“The fact that the insurance liability was 
to be related back to a prior date, only 
after the policy was delivered, does not 
differentiate the case from the Stipcich case. 
In both, liability was to attach, only upon 
delivery of the policy.” 


The Circuit Court of Appeals in its opin- 
ion also said: 
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“Appellant argues that the rule of the 
Stipcich case cannot be considered the law 
in this controversy which arose in the 
State of Ohio, because of the authority of 
Erie Railroad Co. v. Tompkins, 304 U. S. 
64, and Ruhlin v. New York Life Insurance 
Co., 304 U. S. 202. No Ohio cases are 
relied upon by appellant as controlling, but 
certain adjudications from other states are 
referred to as establishing the validity of 
its contentions. Among the cases cited by 
appellant, one involved prepayment of the 
premium, and, therefore, completion of the 
contract of insurance when the application 
was accepted; in other cases, agents knew 
of the illness of the applicants subsequent 
to the application; or the insured, himself, 
had no knowledge of the changed condi- 
tion of his health on the effective date of 
the policy; or the parties had agreed that 
the effective date of the insurance liability 
would be prior to the issuance of the policy. 
These cases do not involve nondisclosure 
of the insured’s changed physical condition 
(of which the insurance company was igno- 
rant) prior to the time when the insurance 
liability became effective; and neither these, 
nor any other cases cited are applicable to 
the present controversy. 
Ohio statutes or 


There are no 


Ohio 


decisions of the 


courts upon the point in question, and we, 
accordingly, follow the Stipcich case as the 
controlling authority.” 

The District Court and the Circuit Court 
of Appeals, therefore, each concluded (a) 
that there were no Ohio cases in point and 
that the Stipcich case represented the Ohio 
law and was to be considered as controlling, 
(b) that Ohio General Code Section 9391 
is not applicable and (c) that the fact that 
the policy was predated was not material. 

A glance at a citator will disclose that 
the Stipcich case has been cited with ap- 
proval and followed by courts in a major- 
ity of the other states, but, notwithstand- 
ing that fact, a careful check of these 
numerous authorities fails to disclose any 
one case in which the policy involved was 
dated when issued as of a date prior to the 
change in the health of the insured which 
was the basis for the insurer’s claim of a 
fraudulent nondisclosure of facts permit- 
ting cancellation of the policy, or a case 
in which the effect of a statute similar to 
Ohio General Code Section 9391 was argued 
or considered. 

It seems safe, therefore, to say that 
The Cohen, Friedlander & Martin Company 
case blazed a new trail to that extent. 


[The End] 


FOOTNOTES 


1 The first two paragraphs of the syllabus of 
the Stipcich case read as follows: 


‘1. An applicant for life insurance who, after 
signing the application and before delivery of 
the policy, discovers a change in his physical 
condition seriously affecting his health and ren- 
dering statements in his application which are 
material to the risk no longer true, is under 
a duty to inform the insurer fully, and his 
failure to do so will constitute a defense to an 
action on the policy. So held where the ail- 
ment so discovered was the cause of the death 
of the insured. 


“2. This duty does not rest upon the stipu- 
lations of the parties, but is one imposed by 
law as the result of their relationship and be- 


cause of the peculiar character of the insuran 
contract as a contract uberrimae fedei.”’ 


2 Ohio General Code Section 9391 provides 
“When false answer material. No answer to 
any interrogatory made by an applicant, in 
his or her application for a policy, shall bar 
the right to recover upon any policy issued 
thereon, or be used in evidence upon any trial 
to recover upon such policy, unless it be clearly 
proved that such answer is wilfully false, was 
fraudulently made, that it is material, and in- 
duced the company to issue the policy. and that 
but for such answer the policy would not have 
been issued; and, also that the agent or com- 
pany had no knowledge of the falsity or fraud 
of such answer.”’ 


EO —————— 


Cargoes Detained in Egypt 


sritish underwriters have been concerned about the detention of cargoes in 
Egypt on the orders of the Egyptian Government as part of their assistance to 


the Arab cause in Palestine. 
cargoes are contraband of war. 
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The Storekeeper’s 
to Licensees... 


| ECAUSE it is a negative one, a store- 

keeper’s duty to a licensee is relatively 
simple of definition. To such a person the 
storekeeper need only refrain from an act 
or omission, wanton, wilful or reckless in 
character. For mere passive negligence he 
is not responsible in damages. 


Cooley on Torts (Fourth Edition, Vol- 
ume 3, Section 440) has stated the rule 
about as succinctly as it can be expressed: 
“It is the general rule that the liability to 
an invitee is circumscribed by the invitation 
and does not extend to persons invited 
whose injuries are received while using the 
premises not within the limits of the invi- 
tation, . . . One owes to a mere licensee 
no duty except the negative one not to 
wantonly injure him, nor wantonly and 
recklessly expose him to danger.” 


Like anyone confronted with a question 
susceptible of an answer general in terms, 
the storekeeper in this instance must get 
down to cases on two particular proposi- 
tions. First, he must determine where lies 
the fine line of demarcation between invi- 
tation and license. Even if the storekeeper 
locates the plaintiff “offside,” he still must 
satisfy himself that his own negligence, if 
any, was passive. These two tests often 
involve close questions of fact. 


Who Are Invitees 
and Who Are Licensees? 


A person standing in front of a show 
window looking at merchandise on display 
has been held to be an invitee. Navien 
v. Cohen, 167 N. E. 666 (Mass.). A store- 
keeper’s implied invitation is broad enough 
to include one who enters his store with 
only a vague purpose of buying, if she sees 
anything that strikes her fancy. Mac- 
Donough v. F. W. Woolworth Company, 103 


Duty 
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Atl. 74 (N. J.); Dickey v. Hochschild, Kohn 
& Company, 146 Atl. 282 (Md.). Even while 
playing on an escalator, a small, child ac- 
companying a parent is likewise an invitee. 
Burdine’s, Inc. v. McConnell [5 CCH Nec- 
LIGENCE CAseEs 700], 1 So. (2d) 462 (Fla.). 
But compare Mills v. Lit Bros. [9 CCH 
NEGLIGENCE Cases 145], 32 Atl. (2d) 10 
(Pa.), wherein the court said: 


“There is no testimony that children were 
permitted to congregate about the escalator 
or were in the habit of playing on the land- 
ing where the plaintiff was hurt. The in- 
stant case is thus distinguished from Burdine’s 
Inc. v. McConnell, 146 Fla. 512, 1 So. (2d) 
462, where the evidence disclosed that chil- 
dren, without supervision or restriction, 
were accustomed to ride and play upon the 
escalator which caused an injury similar to 
that received by the present minor plaintiff.” 

If, after making a purchase, and even 
with the owner’s permission, a customer 
embarks upon a social visit to an employee 
in a reserved portion of the premises, she 
cannot recover for injuries sustained while 
on such a side excursion. Freeman v. Levy 
[2 CCH Lire Cases 1160], 5 S. E. (2d) 
61 (Ga.). 


In Keeran v. Spurgeon Mercantile Com- 
pany, 191 N. W. 99 (Iowa), the defendant 
storekeeper, as a favor, permitted plaintiff 
to leave his baggage and overcoat in the 
store. When plaintiff returned and sought 
to retrieve his property, he opened the wrong 
door and fell into the basement. He was 
denied recovery as a mere licensee. 

3ut compare Sulhoff v. Everett [11 CCH 
NEGLIGENCE CaSEs 614], 16 N. W. (2d) 737 
(Iowa). A patron of a beauty parlor had 
some work done on her hair. It was a 
warm day, and, at the operator’s suggestion, 
she left her coat while attending a meeting. 
When she returned for it, she asked and 
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BECAUSE A GENERAL RULE IS SIMPLE, 


IT DOES NOT RENDER 


ITS APPLICA- 


TION ANY LESS DIFFICULT. THIS MIAMI 


ATTORNEY PROVES THIS 


was granted permission to use the rest 
room. On her way there she fell through 
a trap door. The court held that she was 
not a licensee, saying: “The argument is 
that because the plaintiff came upon the 
premises for her coat, and this would be 
of no benefit to the beauty shop operator, 
then she is a licensee as a matter of law. 
We do not believe this argument sound. 
To uphold it would mean that the shopper 
who returns to a store for a package, a 


purse, a pair of gloves or other article 
which the shopper has inadvertently left 
behind, would be a mere licensee to whom 
the store owner owes no duty of reasonable 
and ordinary care with respect to the con- 


dition of the premises. Surely the implied 
invitation to come upon the premises is 
broader than that. It embraces an invi- 
tation to a patron to return to the premises 
to get that which he left behind when he 
was a customer.” See also Green v. Bob- 


bitt, 99 F. (2d) 281 (CCA-4); Cottman v. 
Federman [9 CCH NEcLIGENcE Cases 151], 
47 N. E. (2d) 1009 (Ohio). 

A person who cuts across or through a 
triangular vestibule of, a store located on 
a corner, instead of going around by way 
of the sidewalk, is a licensee. Baird v. 
Goldberg [4 CCH Nec.icence Cases 115], 
142 S. W. (2d) 120 (Ky.). 

Where a merchant displays his goods 
upon shelves against the wall with a counter 
intervening, it is generally understood that 
a customer should stay in the aisle and has 
no business behind the counter. He cannot 
recover if injured in, or while going to 
and from that location (Wall v. F. W. Wool- 
worth Company, 272 S. W. 730 (Ky.); Nelson 
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v. F. W. Woolworth Company, 231 N. W. 
665 (Iowa) unless invited by a clerk. South- 
ern Express Company v. Williamson, 63 So. 
433 (Fla.). This rule includes children 
Pellicot v. Keene [8 CCH NEGLIGENCE CASES 
444], 28 Atl. (2d) 826 (Md.). However, 
with store construction and arrangement 
trying to keep up: with advanced ideas about 
merchandising and display, there is a steadily 
diminishing number of stores in which counters 
as such constitute the line where invitation 
ceases. In a modern self-service grocery 
store, for example, about the only place 
where customers do not have free run of 
the premises is that portion set aside for 
the butcher. Behind his barricade of dis- 
play cases he is safe from intrusion an! 
the store owner is free of liability unless, 
perchance, a patron is invited to come back 
and supervise the cutting of a steak. Ii, 
while so invited, the customer should be 
injured, for example, by the fall of an in- 
securely hung meat cleaver, it is probable 
that the courts would permit recovery under 
the reasoning applied in Southern Express 
Company v. Williamson, supra. In that case, 
the plaintiff went into the express office to 
receive a shipment and was invited by a 
clerk to go behind the counter to sign a 
receipt. While plaintiff was signing the 
receipt, a heavy metal casting which had 
been left leaning against the counter fell 
upon his foot. A judgment in his favor 
was affirmed. 

In Christopher Company v. Russell, 58 So. 
45 (Fla.), a customer, after purchasing some 
rope from a ship chandler but before closing 
the transaction, made a personal examina- 


tion of it in the storeroom where it was 
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kept. The clerk who sold the rope left 
the storeroom; only a colored porter re- 
mained there with the customer, The latter, 
while pulling the rope out of the coil to 
take the kinks out of it, and in backing, so as 
to get some rope to measure it, stepped 
into an open trap door and fell to the base- 
ment. The court held that the plaintiff was 
not a licensee because he was in a place 
where the storekeeper had displayed to 
him the goods he was buying. 


Rest Room Cases 


In Collins v. Sprague’s Benson Pharmacy, 
245 N. W. 603 (Neb.), a customer, while 
awaiting preparation of a prescription, was 
injured en route to a toilet maintained for 
employees only. He was denied recovery 
as a licensee. To the same effect, see 
Herzog v. Hemphill, 93 Pac. 899 (Calif.); 
Corbett v. Spanos, 173 Pac. 769 (Calif); 
McNamara v. MacLean, 19 N. E. (2d) 544 
(Mass.). 

But compare Main v. Lehman, 243 S. W. 
91 (Mo.). In that case, a rest room for 
defendant’s women employees was occa- 
sionally used, with permission, by customers. 


Plaintiff, a customer, was injured while 
so using the rest room, and the court held 
her to be an invitee. Judgment in her 
favor was reversed, however, because of 
contributory negligence. 


In Thalhimer Brothers, Inc. v. Casci, 168 
S. E. 433 (Va.), the plaintiff was denied 
recovery as a bare licensee because instead 
of going to the customers’ toilet on the 
second floor, she went in search of the 
rest room for employees in the basement. 


Telephone Cases 


The user of a pay telephone on the mer- 
chant’s premises is an invitee. Randolph v 
Great Atlantic & Pacific Tea Company, Inc., 
2 F. Supp. 462 (D. C.) In Ward v. Avery, 
155 Atl. 502 (Conn.), where, after using a 
private telephone in the store, a person 
was injured, it was held that she was an 
invitee because the manager attempted to 
sell her merchandise as she was leaving. 


The foregoing cases obviously do not 
cover the enormous range of the general 
question. At least they will serve as guide 
posts. 


What Is Active Negligence? 


Active negligence is generally defined as 
a failure to exercise reasonable care not to 
injure a licensee, after becoming aware of 
his presence, by any affirmative act or force 
set in motion. Illustrative of active negli- 
gence is the case of Roadman v. Johnson, 
297 N. W. 166 (Minn.). There an insur- 
ance salesman, contrary to the wishes of the 
owner, went into the service department of 
a garage to sell a policy to an employee. 
A truck had been left in gear. When its 
motor was started by one of the mechanics, 
it lurched forward and pinned plaintift’s legs 
against a battery rack. The court said: 

“Defendants well knew that plaintiff was 
there in close proximity to the truck. In 
the exercise of that care which reasonably 
prudent men usually employ in like circum- 
stances, they must have known that he was 
likely to get hurt if the motor was put 
in motion while the gears were in mesh. 
So the situation was obviously one bringing 
into play the rule that ‘where the presence 
of a license is known to an owner of prop- 
erty or operator of machinery there is a 
duty to exercise ordinary care to avoid 
injury to him’.” 


But compare Indian Refining Company v 
Mobley, 121 S. W. 657, (Ky.), where another 
insurance agent, while in a boiler room sell- 
ing insurance to an employee, was injured 
by an explosion of a steampipe. He was 
denied recovery because he was a licensee 
and the negligence, if any, causing the explo- 
sion was passive. 

Brown v. Barber, 174 S. W. (2d) 298 
(Tenn.), was an unusual case. The plain- 
tiff entered a service garage through a rear 
door not intended for use by customers 
and went to examine his automobile which 
he had left for repairs. The defendant 
owned a watch dog, which was securely 
chained. A sign of warning as to his vicious 
propensities was posted on the wall. Plain- 
tiff ventured within the radius of the chain, 
was attacked and sustained serious injuries. 
The defendant escaped liability because 
plaintiff, as a licensee, voluntarily incurred 
the risk by going too near the dog. 


As merchants have made their premises 
more attractive (and less restrictive) to cus- 
tomers, they also have given more thought 
to the comfort and welfare of their em- 
ployees. Large organizations particularly 
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have found morale to be improved by set- 
ting aside certain portions of their premises 
for the exclusive use and enjoyment of their 
employees. Assuming that such recreational 
facilities are so located as not to invite 
customer intrusion and their restricted char- 
acter so advertised as to discourage visitation 
by more venturesome patrons, a storekeeper 
may well consider he is invulnerable in the 
event a customer goes there and sustains 
injury. 


McClain v. 
Sears, Roebuck and Company 


This proposition was recently established 
by the United States Circuit Court of Ap- 
peals, Fifth Circuit, notwithstanding a con- 
trary view entertained by the trial court. 
McClain v. Sears, Roebuck and Company, 
April 7, 1948, 15 CCH NEGLIGENCE CASES 
901. The writer was of counsel there, and 
it is to be hoped that the reader will pardon 
the personal reference involved in an analysis 
of that case. It is discussed here (perhaps 
in too much detail), because the case in- 
volved an unusual combination of circum- 
stances which, it is respectfully submitted, 
ran the gamut of reasonably predictable 
legal complications. 

I might add that my participation in that 
case is actually the reason (or excuse) for 
this article. I am fully conscious that if 
the appellant court had not rejected the 
contentions which were advanced by the 
plaintiff and sustained by the District Court, 
there would be neither a reason nor an 
excuse for asking me to discuss the general 
subject. May I express the hope, therefore, 
that my professional brothers (if any) who 
read this will exercise that degree of toler- 
ance which they would expect of me if our 
situations were reversed. 

Sears, Roebuck & Company employs sev- 
eral hundred persons im its store at Miami, 
Florida. For several years it had maintained 
recreational facilities for its employees on 
the roof of a one story wing. This roof 
was accessible by means of a door (con- 
verted from a window) at the top of a 
short flight of wooden steps. The em- 
ployees used this roof during their relief 
periods and as a place to eat lunches brought 
from home. It was equipped with chairs, 
tables, etc., and its rather extensive area 
was covered by a canvas awning. Snacks 
and cold drinks were available. 


Injury on Stairway 
to Employees’ Recreation Roof 


The plaintiff had worked in the store dur- 
ing November and December, 1946. While 
so employed she had been on this roof 
on numerous occasions. She was entirely 
familiar with its location and facilities. As 
to its character, however, she testified that 
she did not fully realize it was only for 
employees. She said that on one or two 
ocassions she had seen non-employees go 
there. Before trial, however, and after sev- 
eral depositions had been taken, it was 
conceded that on the stairway there was a 
sign reading “EMPLOYEES ONLY—On 
Recreation Roof,” which notice was present 
when the accident occurred. 


In July, 1947, plaintiff went to the store 
to purchase a dress that one of the clerks, 
a friend of hers, had set aside. She came in 
about noon; not finding the particular sales- 
lady in the dress department, Mrs. McClain 
set out to explore the premises in search 
of her. Knowing that her friend sometimes 
ate her lunch on the recreation roof, plaintiff 
went up the stairs to look for her. She 
stood in the doorway. Not seeing the sales- 
lady, she turned to retrace her steps. In 
some manner she tripped, fell headlong down 
the stairs and was seriously injured. 

Claiming to be an invitee, plaintiff alleged 
general negligence in maintenance of the 
premises. She particularly complained vf 
the violation of a municipal ordinance re- 
quiring stairs to be equipped with hand- 
rails and all steps to be uniform in width. 
Citing the absence of the handrail on these 
stairs and the narrow width of the doorway 
which, according to her, constituted the last 
step, plaintiff asked damages in the sum 
of $75,000. 

Although the presence of the warning 
sign was admitted, the lower court refused 
to direct a verdict for the storekeeper, sub- 
mitted the case to a jury and declined to 
set aside a judgment for $12,500. 

The trial judge proceeded upon rather 
unusual theories. For example, he informed 
the jury that the violation of the building 
code was a matter for it to consider, in- 
structing it that “an employer owes the 
same duty to employees to make such 
premises safe as it owes to the customer 
of the store who comes into the store for 
the purchasing of merchandise.” The court 
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also informed the jury that the rule of 
nonliability where customers intrude upon 
restricted portions of a merchant’s premises 
“does not apply to premises set aside by 
the employer for large groups of employees 
for their use on their own time.” 

As will have been noted, this case in- 
volved rather novel questions. First, plain- 
tiff’s presence at the point where she was 
injured was not due to mere idle curiosity. 
She was there for a purpose in connection 
with the actual purchase of merchandise. 
Secondly, there was the failure to comply 
with the building ordinance. It was argued 
that a handrail might well have prevented 
plaintiff's fall or at least have broken its 
force and thus avoided or alleviated her 
injuries. It was submitted that the narrow 
ledge forming the doorway actually consti- 
tuted the last step of the stairway and, 
therefore, was constructed in violation of 
the code. It was contended that the sign 
was limited by its own language to the roof 
proper and did not relate to the stairs. 
Plaintiff pointed out that these steps were 
based on a merchandising floor and located 
immediately adjacent to a department which 
was more than usually well patronized. She 
argued that a customer who was interested 
in yard goods might well go up these steps 
to examine his intended purchase in natural 
light rather than under artificial illumination. 
It was suggested that the wording of the 
sign was probably impelled by this con- 
sideration. It was asserted that since plain- 
tiff did not actually go on the roof her 
presence on the stairs was not sufficient 
to convert her status from invitee to licensee. 
In addition to these contentions, her counsel 
advanced the rather ingenious argument that 
her injuries actually occurred when she 
landed on the floor of the store proper 
and whatever her status when she tripped, 
she was certainly an invitee when she struck 
the floor. 

The defendant considered the case to 
involve the following questions: 

(1) Were the stairs a part of the recrea- 
tion roof and, therefore, covered by the 
admonition of the printed sign? 

(2) If the stairs were a part of the roof, 
and plaintiff, while on them, a licensee, did 
the violation of the building code create an 
independent cause of action? 


(3) Did the fact that plaintiff was in 
search of a saleswoman in order to make 


a purchase allow her to disregard the sign 
and still retain her status as an invitee? 

(4) What of the court’s charge, in effect, 
that if the stairs were structurally dangerous 
to employees, the defendant was liable to 
a customer who sustained injury upon them? 

For an affirmative answer to the first 
question the defendant relied upon evidence, 
including plaintiff's own concession, that the 
stairs lead to no other place and served 
no other purpose than a means of going 
to and from the recreation roof. For a 
legal precedent, the defendant cited the 
Supreme Judicial Court of Massachusetts 
in Smith v. Adams, 92 N. E. 760, holding 
that “stone steps designed and fitted to 
provide the only entrance from a street 
to a building so as to make the building 
accessible are a part of the building.” 

In this connection Mrs. McClain relied 
upon American National Bank v. Wolfe, 125 
S. W. (2d) 193 (Tenn.). There the plaintiff 
recovered for injuries sustained when she 
fell down a stairway in the bank. There 
were no handrails as required by ordinance. 
She had gone into the bank for the sole 
purpose of obtaining change for a five dollar 
bill. She fell down the stairs leading to 
the safe deposit department while looking 
for the ladies’ rest room. The bank claimed 
that she was a licensee. The court allowed 
her to recover, saying, inter alia: “There is 
nothing at the entrance to the stairway to 
indicate that it should be used only by the 
patrons of the safety deposit boxes, and 
nothing to suggest that the safety deposit 
department is not a part of the bank which 
is open to the public.” 

Sears, Roebuck & Company submitted 
that its printed sign plus plaintiff's own 
knowledge of the situation as a former 
employee, constituted a complete answer to 
the ruling of the Tennessee court. 

On the general question of the effect of 
the sign itself, defendant quoted the Amer- 
ican Law Institute’s Restatement of the Law 
of Torts, Chapter 13, Section 330, page 893, 
defining “invitation” in the sense here used 
as “conduct which justifies others in be- 
lieving that the possessor desires them to 
enter.” It contrasted that definition with 
the ruling of the court in Landy v. Olson 
& Serley Sash & Door Company, 214 N. W. 
659 (Minn.), in which it was said that where 
one wilfully disregarded the admonition of 
“No Admittance,” he acted against the 
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express direction of the property owner and 
could not be an invitee; also Newell v. 
Schultz Brothers Company, 1 N. W. (2d) 
769 (Wis.), wherein a sign reading “Em- 
ployees Only” was held to be a “notice 
and warning because of which no invitation 
to a customer to enter .. . can be implied 
or be deemed to have existed.” 


(It should be observed that in the Landy 
case the court affirmed a judgment for the 
plaintiff who had disregarded a “No Admit- 
tance” sign because “the record permitted 
the jury to find that defendant acquiesced 
in customers using the forbidden entrance.”) 


On the question of signs, plaintiff cited 
Flanigan v. Madison Plaza Grill, Inc. [8 CCH 
NEGLIGENCE Cases 827], 30 Atl. (2d) 38 
(N. J.). The defendant argued that this 
case was distinguishable. There a woman 
patron was injured while going to the 
lavatory in defendant’s restaurant. She 
passed the men’s rest room, which was 
marked as such, and entered the door on 
which there was a sign reading “Private.” 
This doorway led to a cellar into which 
she fell. In affirming a judgment for plain- 
tiff, the court pointed out that the corridor 
was dimly, lit, that the plaintiff was entering 
the premises for the first time and that 
it was not unreasonable for her to assume 
“that the door which she entered was in- 
tended for ladies in view of the circum- 
stances that she did not observe the sign 
‘Private’ on this door when she opened it. 
If, as she mistakenly thought, she was enter- 
ing the lavatory set apart for ladies, can 
it be assumed that she should expect to 
find a staircase there?” 


As for the second question, it is a well 
established rule that the violation of an 
ordinance designed to protect persons en- 
titled to be on the premises will not con- 
stitute negligence as to mere licensees or 
trespassers to whom no duty is owed inde- 
pendently of the ordinance. See 38 Amer- 
ican Jurisprudence 774; Toomey v. Southern 
Pacific Railroad Company, 24 Pac. 1074 
(Calif.); Burnett v. Ft. Worth Light & Power 
Company, 112 S. W. 1040 (Texas); Gotch 
v. K. & B. Packing & Provision Company, 
25 Pac. (2d) 719 (Colo.); Ryan v. O’Hara 
{8 CCH NEcLicence Cases 261], 6 N. W. 
(2d) 209 (Wis.). In the case last cited, 
a customer in a taproom cut his hands on 
a fan. Contrary to law the fan blades 
were unguarded. It was held that since 


the fan was located on the top of a cup- 
board the customer had no apparent busi- 
ness meddling with it, and no excuse for 
doing so was disclosed by the record. The 
court said: “The fact that the blades of 
the fan were not guarded . . . does not 
change plaintiff's status from that of a tres- 
passer.” 


To support a negative answer to the third 
question anent the plaintiff’s search for a 
particular saleswoman, the defendant was 
fortunate in being able to point to Lerman 
Brothers v. Lewis [1 CCH NEGLIGENCE Cases 
865], 126 S. W. (2d) 461 (Ky.). There, 
upon an almost identical state of facts, the 
court said: 


“The fact that appellee was in search of 
a particular saleswoman from whom she 
anticipated making a purchase does not 
seem to us to be material. The extent of 
the invitation must depend on the holding- 
out of the storekeeper and not upon the 
undisclosed motives of the claimed invitee. 
The very fact that stores generally, and 
this store in particular, have portions of 
their building reserved for employees demon- 
strates that the invitation to customers does 
not extend to permission to search private 
portions of the premises for a particular 
saleswoman when she is away from the 
store proper. If this privilege were ac- 
corded customers generally then every nook 
and cranny of the establishment would he 
open to the public and a duty placed upon 
storekeepers out of all proportion to what 
the law has hitherto deemed proper. We 
must measure the rules of law by their 
general operation howsoever unfortunate 
their application to a particular case may 
appear to be. 


“We are bound to conclude, therefore, 
on the evidence before us, that she was but 
a licensee who took the premises as she 
found them. It follows that appellants were 
entitled to the peremptory instruction for 
which they asked.” 


Next there was the trial court’s theory 
that a structural defect dangerous to em- 
ployees could be complained of by a licensee. 
Another storekeeper had also pioneered that 
route. The defendant quoted from Lavoie 
v. Brockelman Brothers, Inc. [10 CCH NEc- 
LIGENCE CasEs 639], 53 N. E. (2d) 999 
(Mass.), as follows: “It is plain that the 


Gmacvuonanannnnndonua ata uitinunangaatuouennenngvaoenouunnaausuauaegsusuuuoenanenettUUUtecci0t4 EUUUOUHUUUUREETVVA YOUU URRENOMHAOOOUUEOULAAAOUOREENOOGAUOUURONUONULOOQGEHUA4GOUUUEGONOAUOOETOEUHOUOUAOOLEUEQUAHOOHEUGAATSCOUETURNAGTOOOeenrneN er oUeTneevUHOU URE GaAOMUGUENACAAH UHHH TA 1 1 100 


ILJ—SEPTEMBER, 1948 


PAGE 728 


















































init 


ird 
Zz 
vas 
an 
SES 
re, 
the 


| of 
she 
not 
: of 
ng- 
the 
ree. 
and 
of 
10n- 
loes 
vate 
ular 
the 
ac- 
ook 
1 he 
Ipon 
vhat 
We 
their 
inate 
may 


fore, 
; but 

she 
were 
1 for 


\eory 
em- 
onsee. 
| that 
avoie 
NEG- 
. 999 
t the 


annette 


19 48 





1 TULTELEDADE LEAD ERLETTN TDR ADOOTAEPALYOOUAGTOO DUAN ET EDUETUOYGADEEDUDDONT OTT ASUODDOT ODE TOUNOREDAEL AED AUURDLEDOOENETODLIELOOTOODETTEDOD LEVEL ADADEOONELLOLEETALLOUOEDEEAREUATODL OL OEDEED EPL ELE OORODEDLERE ALS EEOU EDU EAEDODONDEEA EDU NDONONpRODT AVEC EU EET EnENNY niente 


plaintiff as a patron of the store, was not 
invited to go behind the counter into the 
booth designed to be occupied by the cashier, 
and that the defendant is: not liable for 
negligence in not maintaining the entrance 
to the booth in a safe condition for the 
plaintiff's use. . . . It ts not material in this 
case whether the booth was or was not con- 
structed in a manner safe for employees of 
the defendant who alone had occasion to use 
the entrance to tt.” [Italics supplied. } 


Finally, there was plaintiff's argument 
that she was an invitee when she struck 
the floor regardless of her status at the 
time she tripped. Here again the defendant 
found that a predecessor had prevailed 
against just such a contention, although in 
a somewhat different setting. In The Strabo, 
98 F. 998 (CCA-2), a seaman claimed dam- 
ages because he was injured when thrown 
off a ladder which stood on a dock and 
rested against the ship’s rail. He fell when 
the top of the ladder slipped. His injuries 
occurred when his body landed on the dock. 
A challenge to the jurisdiction of Admir- 
alty was disposed of as follows: 


“The injury commenced when by the 
slipping of the ladder the libelant was thrown 
into the air. Whether or not this throw was 
damnum abseque injuria cannot be told but 
it is true, as the district judge said, ‘that 
the whole wrongful agency was put in 
motion and took effect on the ship, and 
thereby the libelant was hurled from his 
position on the ship and before he reached 
the dock was subjected to conditions in- 
evitably resulting in physical injury, wherever 
he finally struck.” 


Upon the whole case, the judgment for 
Mrs. McCiain was reversed. The Circuit 
Court of Appeals said, in part: 


... [Mrs. McClain] was neither invited 
to ascend the steps leading to the recreation 
roof for employees—where she was injured 
-nor to search for her friend in places 
restricted to employees only. In so doing 
she had left the places to which customers 
were invited and had ascended the steps— 
which had no purpose except to reach the 
recreation roof—contrary to the admonition 
of the plainly legible and adjacently-posted 
sign stating that the recreation roof was 
for employees only. Having formerly been 
an employee she was familiar with the steps 





and knew that they led to no place where 
merchandise was exhibited and sold but 
only to an area set apart for employees in 
their leisure moments. Plaintiff, a customer, 
chose, of her own volition, to exercise the 
functions of an employee and to invade 
a part of the premises reserved for em- 
ployees. She was not invited to do this 
and in so doing was not an invitee, but 
at best a mere licensee to whom the de- 
fendant owed only a negative duty. 


“Motion for directed verdict should have 
been granted. We do not deem it neces- 
sary to discuss the other assignments of 
error.” 


Conclusion 


As was said at the beginning of this 
article, the general rule can be stated in 
very simple language. However, as is indi- 
cated by what followed that introduction, 
the application of the rule is sometimes very 
difficult. In fact, counsel’s dilemma in this 
type of case (as is not unusual in respect 
of almost any legal question) is sometimes 
reminiscent of the old negro handy man 
whose usefulness decreased as his age ad- 
vanced. Finally his storekeeper employer, 
as a last resort, put him to work sorting 
potatoes. All that he had to do was to 
put the small potatoes in one basket and the 
large ones in another. 


After he had spent about three hours 
at this job, the owner came by and asked 
him how he was doing. “Well, Cap'n,” 
said he, “I likes settin’ down heah in de 
shade and de job don’t call for no heavy 
work, but deys jus’ one thing erbout it— 
dese decisions I got to make is gonna kill 
me yet.” 


It appears reasonable to conclude that 
by and large the courts have made no alarm- 
ing departure from the original rule that 
wilful and wanton negligence or reckless 
exposure to danger must still be shown 
by an injured licensee. A degree of liber- 
ality in defining that status has inevitably 
made its appearance but not to such an 
extent, shall we say, as has characterized 
the pronouncements of some courts on other 
phases of the law of negligence 
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Do's and Dont's 


In closing it might not be presumptuous 
to suggest to the storekeeper a few do’s 
and don'ts: 

Do post signs advertising the restrfcted 
character of reserved portions of the premises. 

Don’t leave to imagination and possible 
misconstruction by the customer and the 
court the real intent of such signs. 


Don’t reserve a portion of the premises 
unless you mean it, and don’t thereafter 
acquiesce in common violation of the re- 
striction. 

Don’t create mantraps or permit unneces- 
sary hazards in the path to facilities such 
as rest rooms, etc., which customers are 
permitted to use. Keep such routes well 
lighted and the facility well marked. 

Don’t do favors for a customer such as 
free storage, etc., and leave it up to him 
to wander about the premises looking for 


his effects. Whatever goodwill is earned 
by the original gesture may well be lost 
by subsequent indifference, not to mention 
the substantial damages he may recover if 
injured, 

Don’t merely tell an intruder to leave. 
See that he does. Busy employees can 
innocently set an injurious force in motion 
for which the employer can be found guilty 
of active negligence. 

Don’t permit clerks, etc. to waive your 
restrictive measures by inviting customers 
into reserved areas. 


Do eliminate unnecessary hazards wher- 
ever possible. Why take a chance? 


Do, in the event of injury to a claimed 
invitee, develop on the scene and preserve 
evidence of signs, etc., establishing that the 
injured person was, in fact, a licensee, and 
immediately contact your carrier’s repre- 
sentative or counsel. [The End] 


ro 


Second Hemispheric Insurance Conference to Meet 


The Second Hemispheric Insurance Conference to be held at Mexico City, 
October 25 to 30, under the sponsorship of the United States Chamber of Com- 
merce, will consider twenty-two resolutions drafted by the Permanent Committee 
of the Conference, which consists of one representative from each country and 


which met at Rio de Janeiro in August, 1947. 


The proposals range from the 


exchange of students among the countries for special insurance training to an 


increased interchange of reinsurance. 


The First Hemispheric Insurance Con- 


ference, held in New York in May, 1946, was attended by fifty-one insurance 
executives from fifteen countries outside of the United States and by 140 United 


States executives. 


Free Bicycle Insurance Barred 


A proposal to furnish fire and theft insurance to retail purchasers of bicycles 
under an arrangement by which the premium is paid directly by the manu- 
facturer was ruled invalid by Deputy Superintendent Bohlinger of the New York 


Insurance Department. 


connection with the sale of typewriters, jewelry and furs. 


At the same time he ruled against similar proposals in 


Section 188 of the 


New York Insurance Law, which prohibits discrimination in the sale and purchase 
of insurance other than life insurance, is applicable to the sale of a commodity in 
combination with fire and theft and other forms of insurance coverage. The 
Department, Mr. Bohlinger stated, has repeatedly declined to approve the fur- 
nishing of insurance where the premium is included in the purchase price of a 


commodity. 
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The Moral Hazard 


And the Increased Risk 


By Henry Kolbus 


THE AUTHOR, AN OKLAHOMA ATTORNEY (DISNEY, HOUSTON 
AND KLEIN), WARNS THAT “BLIND. TIGERS” SHOULD LOOK TO 
THEIR FIRE INSURANCE POLICIES—AT LEAST IN THE DRY STATES 


‘COTCH AND SODA, please.” This 
\J customer’s order led to the sale of an 
intoxicating drink in a cafe. 

Until recently had this sale been made 
where local option or state-wide prohibition 
prevails, the fire insurance coverage on the 
cafe might have been jeopardized, because 
the sale increased the insurer’s risk by 
reason of the moral hazard. 


Allegedly such sales were the basis for 
the action of Boston Insurance Company 
et al. v. Read et al., decided favorably for 
the cafe owner by the United States Cir- 
cuit Court of Appeals, Tenth Circuit, on 
March 5, 1948 [6 CCH Fire aNp CASUALTY 
Cases 585], and reported in 166 F. (2d) 551. 


The four plaintiff insurance companies 
had insured the defendant’s building as 
a restaurant and a dance hall. The building 
was not in continuous use, though a dance 
was usually held on each Saturday night. 
The two Saturday nights preceding the 
loss of the building by fire, a man sold 
whiskey inside the building. This fact was 
known to the insured; yet he derived no 
direct benefit or profit from the sales. The 
fire causing the loss occurred some four or 
five days after the last Saturday-night 
dance. 


Violation of Prohibition Laws 


The insurers brought a declaratory judg- 
ment action wherein they sought to have 
the court declare the policies void upon 
the theory that the hazard had been in- 
creased by the liquor sales inside the 
premises. According to Oklahoma law, any 
liquor sales within the state are illegal. 
The policies covering the premises, it is 


important to note, were standard fire in- 
surance contracts. None of the policies 
contained any express provision specifically 
declaring that an illegal use of the insured 
premises would prevent recovery. The Cir- 
cuit Court in its opinion held: 


“An illegal use of insured premises which 
is specifically prohibited by the express 
terms of a policy will preclude recovery 
upon the policy. But where the policy 
does not promote or encourage a violation 
of law, a mere illegal use of the premises 
not expressly prohibited by the terms of 
the policy and not causing or contributing 
to the cause of the fire, does not necessarily 
bar recovery.” 

The companies advanced a novel theory 
based upon a provision contained in each 
policy which denied recovery “while the 
hazard is increased by any means within 
the knowledge or control of the insured.” 
The theory was that upon a showing of 
the actual retail sale of liquor within the 
premises, and upon the further showing of 
no existing rate in Oklahoma nor any policy 
contract applicable to the retail liquor busi- 
ness, the court should take judicial notice 
that the physical hazard was _ thereby 
increased. 

The plaintiff companies relied upon the 
basic facts that about two weeks before 


the fire, a bar had been built inside the’ 


premises, and that liquor was retailed during 
the Saturday-night dances. Other than 
these facts, no change was made in the 
use, character or physical condition of the 
building. 


Thereupon the insurers argued that this 
was tantamount to the operation of a saloon 
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and that competition in such business was 
based upon the law of the jungle. The 
history of nation-wide prohibition and 
present day Oklahoma prohibition shows 
that where whiskey trade is prohibited, it 
produces a very lucrative business. The 
persons who are engaged in the trade, they 
contended, are persons without moral 
scruples against murder, kidnapping, robbery 


or arson. The trial court, subsequently 
sustained by the Circuit Court, held, 
however: 


“The court does not judicially know that 
the sale of liquor within the building on 
occasions when dances were held therein, 
constituted an increase of hazard. The 
necessary elements of notoriety and com- 
mon knowledge are lacking. The burden 
is on the insurer to plead and prove affirma- 
tively that there was a violation of the 
provisions of the policies as to increasing 
the hazard by the sale of liquor. This 
burden has not been sustained by the 
plaintiffs.” 


Judicial Notice Sought by Insurers 


The unusual position of the insurers re- 
garding this question bears attention. They 
sought to have the question determined 
as one wherein judicial notice could and 
would control, as against having it con- 
sidered a question of fact which would, 
of course, place the burden on the insurers 
to offer sufficient facts in evidence to estab- 
lish the actual increase of hazard. Virtually 
all of the cases cited by the companies, 
some of which will be noted below, involved 
an actual change in the use of the property 
or the occupation of the insured. This 
factor substantially distinguishes them from 
a mere incidental use or activity which in 
no manner changed the general use or 
occupation of the insured premises. The 
plaintiffs did not contend that any direct 
or causal connection existed between the 
asserted violation of the prohibition laws 
which may have occurred on Saturday, 
‘July 27, 1946, and the subsequent burning 
of the building on the evening of Wednes- 
day, July 31, 1946. 


To support their position, the insurers 
relied on various authorities. United States 
v. Butler, 297 U. S. 1, 56 S. Ct. 312, 80 
L. Ed. 477, was cited, wherein the Court 
declared that it must take judicial notice 


of facts of general or common knowledge 
in matters of common experience, and may 
not shut its eyes to what all others can 
see and understand. 


The common knowledge that profits were 
large from illicit narcotic trade was judicially 
noted in Silverman v. United States, 59 F. 
(2d) 636, (CCA-1). Another federal court, 
in Milton v. Railroad Commission of Texas, 
10 F. Supp. 984, took judicial notice of 
surreptitious and illegal production of oil 
in the east Texas oil fields. The Supreme 
Court of Indiana took judicial notice of 
the fact that thieves, and receivers of stolen 
property particularly, went to pawn brokers 
as an outlet for their ill-gotten gains. 
Medias et al. v. City of Indianapolis, 23 
N. E. (2d) 590. 

It is true that Mr. Justice Story observed 
in the Apollon case, 9 Wheat. 362, 66 L. Ed.: 


“It has been very justly observed at the 
bar, that this Court is bound to take notice 
of public facts and geographical positions; 
and that this remote part of the country 
has been infested at different periods, by 
smugglers, is a matter of general notoriety, 
and may be gathered from the public 
documents of the government.” 


The United States Supreme Court quoted 
the above and stated further in Carroll v. 
United States, 267 U. S. 132, 45 S. Ct. 280, 
69 L. Ed, 543: 


“We know in this way that Grand Rapids 
is about 152 miles from Detroit, and that 
Detroit and its neighborhood along the 
Detroit River, which is the international 
boundary, is one of the most active centers 
for introducing illegally into this country 
spirituous liquors for distribution into the 
interior.” 


Since competition among law violators, 
including the insured, is based upon the 
law of the jungle, the companies concluded 
that the Court should take judicial notice 
of the fact that one selling liquor on his 
premises illegally was engaged in a hazard- 
ous business, the matter of hazard being 
both to himself and to his property. (The 
reader will appreciate the thinness of this 
position for a geographic reason. The 
building was located approximately thirty 
miles from Arkansas and Missouri, both 
“wet” states.) 

In instances where a still, for example, 
has been installed, the physical hazard is 
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actually increased the same as though ex- 
plosives or highly volatile materials had 
been kept on the premises. Under such 
circumstances, one view holds that the 
illegal sale of liqour on the premises having 
no causal connection with the fire would 
make no difference. In Taverna et. al. v. 
Palatine Insurance Company of London, 238 
N. Y. S. 389, the property was insured for 
a dwelling and bakery. At the time of the 
fire loss, a large amount of alcohol and 
three copper stills, one of which was 
working, were located on the premises. The 
court held immaterial that the fire was 
not occasioned by the presence of the 
alcohol and stills. The physical hazard 
was nevertheless increased, and recovery 
denied. 

As a rule, the courts have respected and 
upheld the right of the companies to guard 
themselves against unknown risks. In the 
case of King v. Ohio Valley & Marine In- 
surance Company, 280 S. W. 127, the prop- 
erty insured as a dwelling house but in 
fact used as a bawdy house, was held to 
constitute an increase of hazard which 
would void the insurance contract. The 
court made a most interesting observation: 


“To those not in the insurance business, 
a bawdy house may not appear to be any 
more liable to burn than a dwelling, and 
the misrepresentation appears immaterial, 
but those engaged in that business, may from 
their vast experience, have learned that 
there is quite a difference in the fire hazard. 
From that experience they have learned 
and know whether this misrepresentation, 
if made, was material, and whether they 
regard it as material, or not, is determined 
by what they do under similar circum- 
stances,” 


Slot Machines 
and Counterfeit Presses 


Where insurance is written on property 
which is to be used illegally or where the 
direct purpose of the contract is to en- 
courage acts in violation of law, the contract 
would be void. In Northwest Amusement 
Company v. Aetna Casualty & Surety Com- 
pany, 165 Ore. 284 [2 CCH Fire Anp 
CasuaAtty CAses 664], 107 P. (2d) 110, in- 
sured slot machines were stolen. Because 
of their illegality, recovery was denied. 
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Within the insured premises, however, 
the presence of machinery capable of being 
used for illegal purposes does not always 
increase the hazard. In Girard Fire & 
Marine Insurance Company v. Scott, 265 
Mich. 293, 251 N. W. 314, the property was 
insured as a residence, and located in the 
basement was a printing press used for 
counterfeiting. At the time of the loss, 
the house was not being used for counter- 
feiting purposes and had not been so used 
for several weeks. The court held that the 
presence of the printing press in the house 
did not contribute to the loss, and the 
insured was therefore entitled to recover. 


Incidental Illegal Use of Property 


The mere illegal use of the property 
incidental to the business carried on by 
the insured neither invalidates the policy nor 
as a matter of law, increases the hazard. 
In Pioneer Mutual Compensation Company 
v. Diaz, 178 S. W. (2d) 121 (Texas), the 
question of liability on a public liability 
policy was determined in the insured’s favor. 
The court stated! 


“The defendant (insurance company) in- 
sists that it is protected against liability 
on ground of public policy inasmuch as 
Diaz and Garcia had entered into an agree- 
ment to violate the liquor control statute 
of the state. The policy contained no 
exclusion provisions to such effect, nor can 
it be said the risk of the defendant is in- 
creased as a result of such an alleged viola- 
tion of the law. The policy of insurance 
does not encourage and promote any viola- 
tion of law. In such circumstances the 
generally accepted rule seems to be the 
insured may recover.” 


Holding the same view, the Iowa court, 
in Erb v. German American Insurance Com- 


pany, 67 N. W. 583, 40 L. R. A. 845, stated: 


“We have not seen a case in which, 
because of the mere use of property for 
illegal purposes, not increasing the hazard, 
in the absence of stipulations to that effect, 
a policy has been held void because of such 
use. It is not a case in which the contract 
itself is against public policy, by the parties, 
and the inception of it, intending it to be 
in aid of purposes or designs to violate 
the law. This case simply presents the ques- 
tion whether, where a party uses property 
for an unlawful purpose that is susceptible 
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of legitimate use, such use will render the 
insurance contract void, as against public 
policy. We think that no authority sus- 
tains such a rule, and it does not seem to 
be dictated by reason.” 

Even an express stipulation against the 
storing or keeping of liqours is not violated 
by the keeping of a small quantity for gen- 
eral consumption or for the ordinary 
purpose of retail trade, according to Couch 
on Insurance, Volume 4, page 3354, Section 
99b, citing Niagara Fire Insurance Company 
v. DeGraff, 12 Mich. 124. The same work 
continues: 


“A provision in a policy that, if gun- 
powder or other articles subject to legal 
restrictions shall be kept in greater quanti- 
ties or in a different manner than provided 
by law, the policy shall be void, such as 
are liable to cause injury accidentally or by 
carelessness, and does not refer to liquors, 
although traffic therein is made illegal by 
statute.” 

In Cooley's Briefs on Insurance, Volume 
1, pages 833-4, we find the following: 


“In a number of cases, where liquors 
constituted a part of the stock insured, 
the courts have laid down the rule that, 
as the liquors were capable of legitimate 
use and sale, it must appear that the policy 
was issued for the purpose of protecting 
the illegal traffic in order that it shall be 
declared invalid. Jf the illegal sale of liquors 
is but an incident to the business carried 
on by the insured, the policy cannot be 
delcared invalid on the grounds that it 
covers an illegal traffic.” - 

Other authorities are in accord with the 
decision of the Circuit Court in the 
principal case. In 45 Corpus Juris Secundum 
296, Section 552, it is stated: 


“An illegal use which,is prohibited under 
the terms of the fire insurance policy will 
prevent a recovery thereunder, but in the 
absence of a prohibition thereof an illegal 
use which did not cause or contribute to the 
loss will not prevent a recovery.” 

Likewise, in 29 American Jurisprudence, 
pages 208-209, Section 194, it is said: 

“Thus, although a fire insurance policy 
is void if its direct purpose is to effect, 
advance, or encourage action in violation 
of law, if, on the other hand there is no 
design to promote by its gain an unlawful 
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enterprise, a mere illegal use made of the 
insured’s premises which is not excluded by 
any provision in the policy, does not affect 
the right of the insured to recover.” 

In Couch on Insurance, Volume 4, Sec- 
tion 966, and in the Supplement 4 thereof, 
page 104, Section 969f, we find the following 
paragraphs, respectively: 


“Nor will the keeping of spirituous liquors 
in a house for the purpose of retailing 
them to the boarders avoid the insurance. 
Rafferty v. New Brunswick Fire Insurance 
Company, 18 N. J. L. 480, 38 AM. Dec. 525.” 

“A risk under a policy insuring a building 
as a restaurant is not increased through 
the illegal sales of beer upon the premises. 
American Equity Assurance Company 2. 
Fournier, Rap. Jud. Quebec, 56 K. B. 446.” 

In the Boston Insurance Company case, 
the insured contended that the question 
of the increase of hazard is one of fact 
to be decided by the jury, or the court 
sitting without a jury as trier of the facts. 
The general rule is stated in 26 Corpus 
Juris 558, Section 775, as follows: 


“Increase of hazard, If the policy speci 
fies certain acts as constituting an increase 
of hazard or risk such as to avoid the policy 
and the facts are not in dispute or the 
evidence thereon is clear or uncontradicted, 
the question whether there has been such 
an increase of hazard or risk is for the court 
to determine. But where the evidence is 
conflicting or permits of different inferences, 
the question is one for the jury whether 


certain acts increased the risk, * * *.” 


wn 


Also in 29 American Jurisprudence 1152, 


Section 1534: 

“It is the general rule in actions upon 
insurance contracts that if there is con- 
flicting evidence or evidence from which 
different inferences can be drawn, the ques- 
tion whether there has been a misrepresenta- 
tion, concealment, or breach of warranty 
or condition is one for the jury as the 
trier of the facts to be determined from all 
of the evidence in the case * * *,” 

In St. Paul Fire & Marine Insurance 
Company v. Bachmann, 76 L, Ed. 648, 285 
U. S. 112, our highest Court said: 


“Whether the business of illicit manu 
facture of intoxicating liquors is or is not 
more hazardous to insured property than 
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that of bottling automobile oils is a ques- 
tion for the jury rather than the Court.” 
Also: 


“The burden is upon the insurer claim- 
ing the breach of warranty by the use on 
the insured premises of gasoline in a more 
hazardous occupancy than that specified 
in the policy, for which the use of gasoline 
was permitted, to prove that the occupancy 
was not one to which the gasoline permit 
extended. 

“The Court cannot take judicial notice 
that the operation of illicit stills is more 
hazardous to premises insured than bottling 
automobile oils, or that it is not a mercan- 
tile purpose.” 

In the case of Martin v. Capitol Insur- 
ance Company, 52 N. W. 534, one of the 
defenses made by the insurance company 
was that, contrary to the conditions of the 
policy, the risk was changed and increased 
by selling intoxicating liquors in the build- 
ing insured. The Iowa court in its opinion 
stated: 


“Appellant insists that the evidence 
shows that the building was in fact at the 
time the policy was issued used for 
the illegal sale of intoxicating liquors. For 
the sake of argument it may be conceded 
there is no such issue presented to the 
pleading. We are not called upon to decide 
what the effect of an occupancy or use 
for selling liquors would be where the policy 
describes the property as a dwelling house, 
and where it was so used as well as for 
the unlawful sale of liquor. It will be 
observed however that there is no provision 
in the policy expressly prohibiting any 
change in the use of property by the 
insured,” 

The court continued: 


“The policy does not however provide 
that the risk shall not be changed or in- 
creased in any manner and if it is it shall 
void the policy. Defendant’s contention 
is that if the property was used for un- 
authorized purposes the Court should hold 
as a matter of law that that was a change 
and an increase of the risk which would 
void the policy, That there was a change 
in the use of the building is clear. Evidence 
shows that the intoxicating liquors were 
for a period of several months, sold in said 
building in violation of law. Whether such 
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use increased the risk could only be de- 
termined by the jury.” 


Trivial and Temporary Variations 


To present a substantial defense, the in- 
surer should be in position to show that 
the change or increase, if it was an increase, 
was of something more than temporary 
character. In Angier v. Western Insurance 
Company, 71 N. W. 761, 66 Am. St. Rep. 
685, the stipulation was that “the entire 
policy shall be void if the hazard be in- 
creased by any means within the control 
or knowledge of the insured,” and the South 
Dakota court held that: 


“The term ‘increase of hazard’ denotes 
an alteration or change in the situation or 
the condition of the property insured, 
which tends to increase the risk. These 
words imply something of duration, and 
a casual change of temporary character 
would not ordinarily render the _ policy 
void.” 

The provision does not prohibit the owner 
from exercising the usual and ordinary acts 
of ownership. Nor does it include mere 
acts of negligence on his part unless these 
are so continuous and of such a nature 
as to increase the hazard more or less 
permanently. It is to be presumed that 
the contract was entered into with reference 
to the character of the property and the 
owners’ use of it and it would greatly 
impair the advantages of insurance were 
trivial or temporary variations permitted 
to defeat the contract. See cases cited in 
Cases on Insurance, by Cooley, second 
edition, page 435. 

In any event, the burden is on the insurer 
to show that the hazard was actually in- 
creased so as to avoid the policy. As was 
stated in the case of Rossini v. St. Paul 
Fire & Marine Insurance Company, 188 P. 
564, by the California court: 


“The term ‘increase of hazard’ denotes 
an alteration or change in the situation 
or condition of the property insured which 
tends to increase the risk, and ordinarily 
refers only to such hazard as results from 
the physical changes in the insured property 
after the issuance of the policy.” 


The law’s abhorrence of a forfeiture 
directly concerns fire insurance policies. In 
Hartford Fire Insurance Company v. Union 
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Grade School, 24 P. 345, the Oklahoma court 
said: 


“Provisions in a fire insurance policy are 
always construed so as to prevent a for- 
feiture if such provisions will reasonably 
admit such a construction.” 


Much litigation has arisen over the fact 
that prior to state regulation most policies 
contained express provisions to the effect that 
specific illegal uses of the property voided the 
policy. During the evolution of statutory 
standard policies these express provisions 
were deleted. The legislatures on the other 
hand substituted a general provision on 
increase of risk without enumeration of 
illegal uses. It appears that the companies 
desire to leave the increase of risk a ques- 
tion of fact to be decided according to 
the circumstances of each case rather than 
making the coverage contingent on a narrow 
description of certain acts or certain char- 
acterizations thereof. 

The general provision on increase of risk 
apparently was designed to cover numerous 
other illegal acts such as narcotic sales, 
gambling games, swindling operations and 
even black market transactions. The princi- 
ples which governed the illegal sale of liquor 
in the Boston Insurance case would be 
equally applicable and controlling had the 
cafe owner sold, instead of scotch and soda, 
a pack of marijuanas. 

Furthermore, the companies in the princi- 
pal case requested the court to take judicial 
notice of an increase in the physical hazard 
of a risk because of the moral turpitude 
of the owner. 

In a recent publication on insurance by 
Edwin W. Patterson, Cardozo Professor of 
Jurisprudence, Columbia University, pub- 
lished for the Association of American Law 
Schools by the Practicing Law Institute, 
the author, in his discussion on the moral 
hazard warranties, points out that the most 
significant development in recent years in 
the law of warranties was adopted in 
forty-one states by their acceptance of the 
1943 New York Standard Fire Insurance 
Policy. This form omits a number of 
warranties found in the policy forms of 
1887 and 1918. These omissions fell into 
two classes: Those warranties relating to 
the moral hazard; and those relating to the 
physical hazard. In his discussion con- 
cerning moral hazard he states: 


“The elimination of the moral hazard 
warranties is a laudable forward step in 
the fire insurance business. It is in line 
with the trend to make the product fit the 
consumer rather than to try to make the 
consumer fit the product.” 


He points out: 


“Even if the moral hazard warranties 
did catch a few crooks, they were blunder- 
buss devices that hit a great many honest 
people. The way to catch crooks is with 
policemen, not with pririting presses.” 


Had the position of the companies pre- 
vailed in the Boston Insurance case, would 
it not have disrupted the fire insurance 
coverage in all states regardless of pro- 
hibition law? How many insurers would 
be willing to reject a claim upon increase 
of hazard by virtue of the moral corruption 
of an insured who occupied a residence and 
indiscreetly employed the premises for 
adultery or other kindred activities? How 
many hotels would be able to maintain 
insurance coverage where space is used for 
gambling purposes or certain employees 
practice the clandestine promotion of prosti- 
tution? How many insurers would attempt 
to deny liability on an otherwise acceptable 
residential risk where, as in Oklahoma, the 
possession of more than one quart of in- 
toxicating liquor is by statute evidence of 
an intent to sell it unlawfully? In how 
many homes where considerable money e 
changes hands in bridge foursomes, gin 
rummy games, or poker sessions would 
coverage be questioned by reason of these 
pastimes ? 

Our own reaction is that the companies, 
as a whole, are singularly free from making 
such specious defenses. Considering the 
history of our country, there are ex- 
ceedingly few cases involving this point, 
and those reported are justified on grounds 
other than the one contained in_ this 
article. Frankly, neither side in the princi- 
pal case was able to find the proverbial 
bay horse or parallel case. It is readily 
apparent why a change from a dwelling 
house to a business use is a definite increase 
in the actual physical hazard. Conse- 
quently, such places when used for business 
should carry a higher rate of premium 
than that of a dwelling. On the other 
hand, where a building is insured for busi- 
ness uses and the parties to the contract 
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know that it will be used as a dance hall 
and restaurant, the incidental illegal sale of 
intoxicating liquor does not convert such 
business to that of a saloon. 


Conclusion 


To summarize the factors involved in 
the question of incidental, though illegal, 
use of insured property, we believe that 
first consideration should be given to 
whether or not any change occurring in the 
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business of the insured effected a change 
in the physical use of the insured property; 
second, to whether the alleged wrongful 
conduct or moral hazard had any bearing 
or casual connection with the resulting 
loss; third, to whether the allegedly ob- 
jectionable conduct was of permanent or tem- 
porary character; and finally, to whether the 
insurer, with full knowledge of the physical 
facts, would have underwritten the risk any 
differently. 


[The End] 


—_——Q——____ 


New Multiple Location Rating Plan Filed 


The Insurance Company of North America has filed with the several state 
insurance departments a permanent plan for handling multiple location reporting 


form coverage. 


The plan will replace the temporary emergency filing made on 


July 30. The plan differs from past practice in that the form provides coverage 
on a “package” basis, including in the basic form the perils previously obtained 
by attaching the extended coverage endorsement, vandalism and malicious mis- 
chief, and sprinkler leakage, at a single rate. 


Yacht Club Protection 


A comprehensive form of public liability insurance for yacht clubs has been 


designed by Navigators & General Insurance Company of England, specialists in 
yachting insurance. The policy includes coverage for claims arising through 
injury to persons or damage to property resulting from accidents in or about 
the club premises, car parks, piers and jetties, loss to craft on club moorings, 
and loss through negligent placement of starting guns, mark buoys, or incorrect 
signals. 


Texas Casualty Rate Law Case To Be Appealed 


A recent decision of the District Court of Travis County, Texas, that the 
Texas Board of Insurance Commissioners, under the casualty rating law, is not 
authorized nor required to approve a single or uniform rate to be used by all 
insurers, will be appealed to the Court of Civil Appeals. The decision was 
handed down in a suit brought by the United States Guarantee Company, and 
while it specifically involved bonding lines, the principle applies to other casualty 
lines, except automobile, compensation and title insurance 
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Ambiguity in 


War Clauses 


By ARTHUR P. DRURY 


WAR CLAUSES VARY IN WORDING IN PROPORTION TO THE 
NUMBER OF COMPANIES THAT INSERT THEM IN THEIR POLICIES. 


oo EFFECT OF AN AMBIGUITY 
in war clauses contained in a life insur- 
ance policy is forcibly presented by an 
opinion of the United States Court of 
Appeals for the District of Columbia in 
the case of Hayes v. Home Life Insurance 
Company, 12 CCH Lire Cases 1151, decided 
March 8, 1948. The case is novel in that 
it presents a question of conflict between 
two separate provisions of a war clause 
rider. The ordinary case involving the 
construction of such a rider has dealt with 
the question of whether the clause was of 
such a type that the test of liability was 
based on the status of the insured or the 
existence of a causal connection between 
war and the death of the insured. A more 
extended reference to cases of this type 
appears in the latter part of this article. 

In the Hayes case insurance policies were 
issued on June 1, 1942. A rider attached 
to the policies provided, in substance, that 
the liability of the insurance company 
should be limited to a return Of premiums 
or the reserve value of the policies, which- 
ever sum should be greater, if: 

“(a) The death of the insured results, 
directly or indirectly, from military or naval 
service outside the geographical boundaries 
of the Continental Unjted States of Ameri- 
ca in time of war, whether declared or 
undeclared; 


“(b) (The death of the insured resulted 
from travel or flight in aircraft, which was 
not involved in the case); 


“(c) The death of the insured results 
within two years from the date of issue 
of this policy, directly or indirectly, from 
war, whether declared or undeclared, while 
the insured is outside the geographical 
boundaries of the Continental United States 
of America.” 


The rider also amended the incontesta- 
bility provision of the policy so as to 
include the words “except as to the vio- 
lation of the conditions of the policy re- 
lating to military or naval service in time 
of war.” As thus amended, the incontest- 
able provision stated that the policy was 
incontestable after it had been in force for 
two years during the lifetime of the insured, 
except as to nonpayment of premiums, 
disability or accidental death benefits and 
“except as to the violation of the condi- 
tions relating to military or naval 
service. 3 

It was established by the pleadings, so 
that no issue of fact with respect thereto 
was involved, that the insured, on July 30, 
1945, was an officer in the United States 
Navy and was serving on board the cruiser 
Indianapolis when she was sunk by te 
Japanese somewhere in the Pacific Ocean, 
while the war between the United States 
and Japan was in progress, and that the 
insured died as a result thereof. 


It was conceded that if clause (a), re- 
lating to naval service, had been the only 
clause in the war rider, then the liability 
of the insurer would have been limited 
because the death of the insured could be 
said to have resulted from naval service, 
outside the geographical boundaries of the 
United States, and in time of war—events 
which definitely limited liability under 
clause (a). 


It was contended, however, that if clause 
(c), relating to death from war after two 
years, had been the only clause in the war 
rider, then the insurer would have been 
liable for the face amount of the policies 
because the death of the insured could be 
said to have resulted from war and occurred 
after the policies were more than two years 
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old—events which would allow full iia- 
bility for the face amount under clause (c). 


From this basis, it was contended that 
the death of the insured was within the 
literal terms of both clause (a) and clause 
(c), the one carrying limited liability and 
the other carrying full liability, and, that 
since the insurer had put both provisions 
in the same endorsement, attached to the 
same policy, there was thereby created an 
ambiguity, an uncertainty, a need for ex- 
planation, as to which one of these pro- 
visions applied to the death of the insured. 
The United States Court of Appeals held 
that there was no ambiguity in the language 
of either of these clauses, but that the 
death of the insured was within the literal 
terms of both clauses and, since they were 
conflicting, an ambiguity in the contract 
was created which would have to be con- 
strued against the insurer. 


Taking the provisions of the clauses 
themselves, this conclusion seems inescap- 
able from whatever viewpoint they are 
considered. Clause (c) is broad enough in 
its language to include service personnel; 
certainly it does not expressly exclude them 
or limit the application of the clause to 
persons who are not in the service, and 
it should therefore be construed to include 
them. Again, a death “from war” would 
seem to mean.death resulting from the 
physical acts of war itself, i.e., battle, bomb- 
ing, torpedoing (as here) and the like; 
whereas a death “from service” would in- 
clude many other causes such as accider ts, 
etc. Therefore, clause (a) would be more 
general than clause (c) and the more speci- 
fic clause should be applied. The death of 
the insured could be said to have resulted, 
at one and the same time, “from service” 
and “from war”; therefore both provisions 
could apply to the insured’s death and the 
court was bound, under the well-known 
rule, to apply the provision most favorable 
to the insured. 


The court held that while clause (c) 
said that liability was limited if death 
resulted within two years from war, it 
also clearly meant that if death resulted 
from war after two years from the date of 
the policy, the company would pay the full 
amount. While the court did not cite it as 
authority, this holding was supported hy 
the decision of the Supreme Court of the 


United States in the case of Northwestern 
Muiual Life Insurance Company v. Johnson, 
254 U. S. 96, in which, in 1920, Mr. Justice 
Holmes rendered an opinion. In _ the 
Johnson case, the policy provided that “if 
within two years from the date hereof, 
the said insured shall, while sane or 
insane, die by his own hand, then s 
this policy shall be void.” The insured 
did die by his own hand more than two 
years after the date of the policy. In a 
further policy involved in the suit there 
was a clause making that policy incon- 
testable after one year, except for nonpay- 
ment of premiums. Of these provisions 
the Court says: 


“We are of opinion that the provision of 
the first mentioned document avoiding the 
policy if the insured should die by his own 
hand within two years from the date is an 
inverted expression of the same general 
intent as that of the clause in the second, 
making the policy incontestable after one 
year, and that both equally mean that 
suicide of the insured, insane or sane, after 
the specified time shall not be a defence 
It seems to us that that would be the 
natural interpretation of the words by the 
people to whom they are addressed, and 
that the language of each policy makes the 
company issuing it liable in the event that 
happens.” 


In connection with the provisions of the 
incontestable clause, the Johnson case has 
been dealt with in a recent article, “The 
Incontestable Clause,” by Frank S. Nor- 
mann, INSURANCE LAW JouRNAL, February, 


1948, p. 83. 


The point made by the court in the 
Hayes case is, of course, that there was 
an ambiguity because there were two con- 
flicting clauses, both of which applied 
literally to the death of the insured: 


“We find a clear and real ambiguity be- 
tween the non-liability provision of clause 
(a) and the liability affirmation of clause 
(c) after two years from the date of the 
policy.” 


Alternative Limitations 


The court indicates, however, in response 
to an argument of the insurer that the 
clauses were alternative limitations, that if 
the two-year provision had not been con- 
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tained in clause (c), there would have been 
no ambiguity and the clauses would have 
been in fact alternative limitations: 

“The two-year provision in clause (c) 
makes the two clauses opposites in result 
after the two years have expired, and not 
alternative bars to liability. If clause (a) 
had referred to death from naval service 
and clause (c) had referred simply to death 
resulting from war, without the two-year 
limitation, there would have been two sepa- 
rate bars to liability and the existence of 
either clause would have been sufficient to 
defeat liability. But in the case at bar, 
where the two years had expired, the two 
clauses were in direct conflict, one denying 
and the other asserting liability.” 


Since war clauses have varied in wording 
almost in direct proportion to the number 
of insurance companies which have inserted 
them in their policies, it is not surprising 
that there is apparently no other reported 
case which involves the identical proposi- 
tion of the Hayes case. There are many 
cases which deal with the question of 
proper construction of such clauses, how- 
ever. They may be found in extensive 
annctations appearing in 7 A. L. R. 378, 
15 A. L. R. 1277 and 137 A. L. R. 1263, 
which latter annotation is continued in 
a number of succeeding volumes of A. L. R. 
beginning with volume 147. 


“Status’’ and “Causal Connection” 


Generally, the cases are concerned with 
the question of whether the war clause has 
been so worded as to make the “status” 
of the insured as a member of the armed 
services the criterion of liability, or whether 
there must be a causal connection between 
the death and such service. Examples of 
the latter type are those clauses which 
carry an exemption from liability while the 
insured is “engaged” in military service 
(Benham v. American Central Life Insur- 
ance Company, 140 Ark. 612, 217 S. W. 462), 
or in the event of death “in consequence of” 
such service (Gorder v. Lincoln Life Insur- 
ance Company, 46 N. D. 192, 180 N. W. 
514), or “resulting” from military service 
(Johnson v. Mutual Life Insurance Company, 
154 Ga. App. 653, 115 S. E. 14). Examples 
of the type of clause where the “status” 
of the insured is controlling may be found 
in clauses exempting from liability when 


the death of the insured occurs “while in” 
the service (Life & Casualty Insurance Com- 
pany v. McLeod, 70 Ga. App. 181, [9 CCH 
Lire Cases 222] 27 S. E. (2d) 871), or 
while “under enrollment” in the service 
(State Mutual Insurance Company v. Har- 
mon, 198 Ga. 827, [10 CCH Lire Cases 599] 
33 S. E. (2d) 105), or where it is provided 
that military service in time of war was 
not a “risk” assumed (Ruddock v. Detroit 
Life Insurance Company, 209 Mich. 638, 177 
N. W. 242). 


Service’ and ‘‘War"’ Clauses 
Distinguished 


A hint at a distinction between a “from 
service” clause and a “from war” clause 
may be found in the case of Coit v. Jeffer- 
son Standard Life Insurance Company, 161 
P. (2d) 812, 11 CCH Lire Cases 120; af- 
firmed 168 P. (2d) 63, 11 CCH Lire Cases 
664. In that case the policy contained a 
provision (paragraph 2) limiting liability if 
death resulted from any cause while the 
insured was in the military or naval service 
of any country at war, while another clause 
(paragraph 3) limited liability if death re- 
sulted, within two years, from war, while 
traveling, residing or stationed outside the 
United States. The insured died as the 
result of an appendectomy while in the 
service and outside the United States. The 
court held that liability was limited because 
the question arose under clause 2 which was 
so worded as to make the status of the in- 
sured govern the question of liability. Purely 
incidentally, the court also commented upon 
a difference appearing in clause 3: 


“The words ‘war’ and ‘any act incident 
thereto’ are in sharp contrast to the lan- 
guage of paragraph 2, here involved, and 
would indicate two distinct forms of cover- 
age were involved. Paragraph 3, of course, 
is not before the court in this case.” 


Ambiguity in Wording 
of War Clause 


The case of Edwards v. Life and Casualty 
Insurance Company of Tennessee, 25 So 
(2d) 552, 11 CCH Lire Cases 712, involved 
an ambiguity in the wording of the war 
clause itself. The insured had two policies, 
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one providing for limited liability if the 
insured should die while enrolled in the 
service in time of war, and the other pro- 
viding that the insured might serve in the 
armed forces in time of peace, but that in 
time of war he must obtain a permit from 
the insurer and pay an additional premi- 
um, and that if he died while enrolled in 
such service in time of war, without such 
permit, the liability of the company should 
be limited. 


The court held that these were “results” 
and not “status” clauses and, that since 
the insured died from pneumonia, there was 
no connection between the service and the 
death, and full liability resulted. With 
respect to the contention of the insurer 
that no permit had been obtained to serve 
in the armed forces, the court held that 
a permit was necessary only to cover the 
extra hazards arising from war and that, 
since the death did not arise from war, 
the lack of permit made no difference. The 
court said, moreover, that it thought the 
provisions were ambiguous: 


“In the instant case, consideration of 
the applicable provisions of the two policies 
convinces us that they are not worded with 
that certainty and freedom from ambiguity 
which admits of only one construction. . . 


It is obvious that each of these pro- 
visions is uncertain and ambiguous, inas- 
much as the wording does not definitely 
express the intention of the company as to 
whether the purpose of the limitation is 
directed at exempting all the hazards and 
risks attendant upon service in time of 
war, or only those which are the result of 
such service.” 


Caruso v. John Hancock 


Since in the Hayes case the court refers 
to the case of Caruso v. John Hancock 
Mutual Life Insurance Company which was 
cited to it by the insurer as being “on all 
fours” with the Hayes case, it may not be 
amiss to give particular consideration to 
it. It is a recent case of the New Jersey 
Supreme Court, reported in 53 Atl. (2d) 
222, 12 CCH Lire Cases 785, affirmed with- 
out opinion 13 CCH Lire Cases 63. 

Caruso, while serving with the United 
States Army, was killed in March, 1945, 


in the Battle of the Bulge. Suit was 
brought to recover the face amount of a 
policy issued in 1942 which contained a 
provision that “death as hereinafter de- 
scribed is not a risk assumed” and, in the 
event of such death, liability should be 
limited. The risks which were not as- 
sumed were described as: 


“(a) Death while the Insured is serving 
outside the forty-eight states of the United 
States, the District of Columbia and the 
Dominion of Canada in the military or 
naval or air forces of any country at war, 
whether such war be declared or unde- 
clared, or death within six months after 
the termination of such service from any 
injury or disease sustained or contracted 
while in such service. 

“(c) Death within two years from the 
date of issue of the Policy, as a result 
of war or any cause incident thereto, whether 
such war be declared or undeclared, while 
the Insured is outside the States of the 
United States, the District of Columbia 
and the Dominion of Canada.” 


The court says that the sole question 
presented is the interpretation of these 
clauses; that if clause (a) is applicable, 
recovery is limited, while if clause (c) is 
applicable, there is liability for the face 
amount of the policy. It is not clear from 
the opinion whether it was contended that 
there was ambiguity because the two clauses 
were inconsistent, as was contended in the 
Hayes case. After referring to general 
rules of construction, the court reaches the 
conclusion that clause (a) is a “status” 
clause and that clause (c) is a “results” 
clause and, following the case of Coit v. 
Jefferson Standard Life Insurance Company, 
supra, it holds that a “status” clause pre- 
vails over a “results” clause and that there 
was therefore only limited liability. 


It is quite obvious, even from the general 
discussion given above, that clause (a) was 
properly held to be a “status” clause and 
clause (c) a “results” clause It would 
seem equally obvious that, since both clauses 
involved in the Hayes case were “results” 
clauses there could be in the Hayes case 
no application of the doctrine that one 
type of clause should prevail over the other. 
The clauses were so worded as to require 
a causal connection between Hayes’ death 
and “war” and “service.” Once that was 
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found, and the death could be said to have 
resulted, at one and the same time, from 
both, then both clauses applied and there 
could be no right of priority of one over 
the other. 


While this is the distinction from the 
Caruso case made by the-court in the 
Hayes case, there would appear to be other 
differences. For instance: the Caruso case 
says that clause (a) specifically refers to 
service personnel, while clause (c) must of 
necessity apply to all other insureds, That 
would appear subject to dispute, since, while 
clause (c) is broad enough in its terms 
to include service personnel, it does not 
expressly exclude them, and they cannot be 
excluded unless words not appearing in 
clause (c) are read into it. The Caruso 
case says further that clause (a) is specific 
and clause (c) general, and the specific must 
govern. That also appears subject to dis- 
pute: if (a) is considered as relating to a 
death “from service” and (c) to a death 
“from war,” then, for the reasons stated in 
the early part of this article, “from war” 
is more specific than “from service,” and, 
since the specific must govern, clause (c) 
applies. The Caruso case also says that 
if the clauses are not construed as that 
court construes them, then they are re- 
pugnant, and a construction giving rise to 
repugnancy should be avoided. The clauses 
may be repugnant when one is a “results” 
and the other is a “status” clause, but 
when both are “results” clauses, then they 
would seem to be not repugnant, but over- 
lapping. Take the case of a man with a 
desk job on a ship: if it founders on a 
reef, his death could properly be said to 
have resulted from service, but not from 
war; if the same ship were torpedoed, his 
death would properly be spoken of as from 
war as well as from service 


‘ 


*‘War"’ Construed 


While it is highly desirable that war 
clauses should be unambiguous, whether 
or not such a result can ever be attained 
is subject to some question. Indicative of 
the inherent difficulty is the construction 
which has been given to the single word 


“ ” 


war” in the war clause, the expression 
usually being “at war,” “in time of war,” 
or “engaged in war.” In the cases which 


started with Pearl Harbor it has been held 


that the country was at war at the time 
of the attack (Pang v. Sun Life of Canada 
(Hawaii, 1944) 10 CCH Lire Cases 174), or 
was not then at war (Savage v. Sun Life of 
Canada, 57 F. (2d) 620), depending on the 
court considered. The courts have had 
less trouble, however, in getting together 
on the question of when the war was over. 
Two cases so far decided have agreed that 
it was over in the fall of 1945 (Stinson vw. 
New York Life Insurance Company, 13 CCH 
Lire Cases 1; and New York Life Insurance 
Company v. Durham, 13 CCH Lire Cases 8). 


Application of incontestable Clause 
to War Clause 


There was raised in the Hayes case, 
although not decided or even touched upon 
by the United States Court of Appeals, a 
question relating to the application of the 
incontestable clause to the war clause. 


The statute in the District of Columbia, 
in common with that of many states, pro- 
vides that the policy must contain a clause 
making it incontestable after two years 
except, among other things, “for violations 
of the conditions of the policy relating to 
naval or military service in time of war.” 
Pursuant to that provision, the rider at- 
tached to the policies in the Hayes case 
amended the incontestable clause by adding 
the exception quoted above. By the literai 
wording of the provision, then, the policies 
became incontestable after they had been 
in force during the lifetime of the insured 
for a period of two years from the date 
of issue, and the only thing excepted therefrom 
(so far as the Hayes claim was concerned) 
was a “violation” of the “conditions” of the 
policy relating to military and naval service 
in time of war. Was that exception sufficient 
to allow the insurer to contest its liability? 


It may be that if the policy had been 
so expressly worded as to say that a death 
resulting from service or resulting from war 
was a risk not assumed under the policy, 
the question might not arise. Thus worded, 
there would seem to be no reason for 
amending the incontestable clause by add- 
ing the new exception. But when the 
insurer expressly undertakes to except some- 
thing from the operation of the incontest- 
able clause, then what is the situation? 
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Violation means nonobservance; so the 
insurer can contest any nonobservance by 
the insured of the conditions relating to 
military or naval service, under the excep- 
tion to the incontestable clause. 


Condition means provision; so the breaking 
or nonobservance of the provision that 
liability shall be limited if death results 
from military or naval service is what is 
contestable 


How can the provision relating to service 
be broken? The war clause does not pro- 
vide that the insured shall not enter the 
service, which might be violated by the 
insured engaging in such service; it does 
not set up any stipulation susceptible of 
being violated. 


Can the insurer contest its liability under 
such conditions? But for the matters ex- 
cepted in the incontestable clause, the 
policy has become incontestable by agree- 
ment. Is this another ambiguity which 
must be resolved against the insurer? Does 
the fact that the insurer followed the 
exact wording of the statute affect the 
question? Possibly this might help the in- 
surer to avoid the strict construction ap- 
plied to provisions framed by the insurer 


itself; but, on the other hand, there seems 
to be no reason why the insurer could not 
have in its policy a covenant or condition 
against military or naval service. The ex- 
ception from the incontestable clause would 
then have some meaning. As a matter of 
fact, did not the exception have its origin 
in the fact that the original war clauses 
were so worded that they could be violated 
by the insured? If so, why does an insurer 
continue to seek to protect itself by using 
an obsolete expression? 


In the Hayes case, there would seem 
to be at least a basis for the argument 
that the policies were incontestable, having 
been in force more than two years during 
the lifetime of the insured. Whether such 
argument would be valid, or not, still re- 
mains to be seen. 


A final word, and that of caution: This 
article is not intended to be exhaustive, 
and it must not be so considered. It is 
intended only to be provocative of thought 
on the part of those interested in the 
problems of construction of insurance 
policies. If it produces only enough 
thought to require a reader to express an 
opinion of disapproval, it has served its 


purpose. [The End] 


ne 


U. S. Insurance Grows 


Thirteen years ago the average worker had no old-age insurance to fall back 
upon when he retired. Today, according to Heber R. Harper, regional director 
of the Federal Security Agency, forty-two and one-half million persons are in- 
sured under the plan, and more than two million retired workers, aged wives, 
widows, parents and dependent children are receiving monthly payments of more 
than forty-two million dollars. During the fiscal year which ended June 30, 3,800,000 
workers received unemployment benefits in the amount of $752,500,000 for 
42,400,000 weeks of unemployment. The public employment service made nearly 
7,800,000 placements during the last fiscal year. 


Oak Ridge Employee Takes Nonsuit 


Because the taking of evidence would have involved “restricted” information 
concerning the making of the atomic bomb, Mrs. Eleanor Woodward of Chatta- 
nooga, Tennessee, took a nonsuit in federal court in her action for $50,000 for 
a bronchial infection allegedly contracted while working at Oak Ridge. Judge 
Darr suggested that she might renew her suit within one year when the restric- 
tions on atomic information might be lifted or she might seek an appropriation 
from Congress to pay her damage claim. 


AMBIGUITY IN WAR 
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Opinions here and there: 


“The Attorney General Says—” 


COUNTY BOARD'S AUTHORITY 
TO INSURE BUILDINGS 


Can the County Board of Commis- 
sioners contract with insurance companies 
for insurance against fire and storm on the 
court house, jail and hospital for a period 
of time beyond the expiration of their term 
of office? Can such contracts be made 
for three years or must new policies be 
issued every twelve months? Answering 
both questions in the affirmative, the 
Attorney General declared that there were 
no statutory provisions invalidating such 
contracts, nor were they contrary to pub- 
lic policy. —Opinion of the Alabama Attor- 
ney General, July 15, 1948. 


GROUP INSURANCE FOR 
CREDIT UNION SHAREHOLDERS? 


Credit unions are limited to business and 
powers specified in Banking Law, Article 
XI, which do not include the authority to 
furnish group life insurance to shareholders. 
So ruled the Attorney General with refer- 
ence to a plan of insurance which was not 
upon or limited to the lives of borrowers 
from the credit union to the extent of 
their unpaid loans, but was designed to 
furnish life insurance to all shareholders 
based, within limits, on the amount of 
their shares. The insurance was to be paid 
for out of the earnings of the credit union, 
thus reducing the amount available for 
dividends. The Attorney General further 
noted that no such policy could lawfully 
be delivered in New York under Insurance 
Law Section 204. Thus a public policy is 
evidenced which clearly forecloses any 


implication that a corporation restricted 
to statutory powers has the authority to 
become the holder of such a policy.—Opin- 
ton of the New York Attorney General, 
August 3, 1948. 


SCHOOL DISTRICT MAY INSURE 
PROPERTY WITH MUTUALS 


Article 16, Section 6 of the Constitution 
of the State of Wyoming provides that the 
State shall not loan or give its credit or 
make donations to or in aid of any indi- 
vidual, association or corporation, except 
for necessary support of the poor, nor 
subscribe to or become the owner of the 
capital stock of any association or corpo- 
ration. Whether a school district which 
insures public property with mutual com- 
panies violates this constitutional provision 
depends upon the facts in each instance, 
the Attorney General ruled. If the ulti- 
mate liability of the school district or any 
assessment which may be levied against the 
district is not to any great extent dis- 
proportionate or largely in excess of the 
premium which would have been charged 
by the ordinary stock company, then the 
school district has not violated the consti- 
tutional provision.—Opinion of the Wyo- 
ming Attorney General, June 30, 1948. 





CONTINUED GROUP INSURANCE 
FOR RETIRED STATE EMPLOYEES 


Mrs. Hofsess, who was employed by the 
Connecticut Unemployment Compensation 
Division, was dropped from employment 
because she had reached the mandatory 
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age limit. The group life insurance plan, 
Section 68i of the 1947 Supplement to the 
General Statutes, states that “On retire- 
ment in accordance with any retirement 
plant for State employees, $500 of insur- 
ance will be continued on your life.” Was 
Mrs. Hofsess eligible for the $500 insur- 
ance, premiums to be paid by the State? 
Examining the statute, the Attorney Gen- 
eral pointed out that there are two re- 
quirements which a State employee must 
meet in order to qualify for the reduced 
insurance. It must appear that he was 
retired from State service under a retire- 
ment plan for State employees, and he must 
have made sixty monthly payments of sixty 
cents for each thousand dollars of insur- 
ance. Since Mrs. Hofsess failed to qualify 
on both points, she was not eligible for 
the $500 insurance. An employee who does 
not receive retirement pay from the State 
is not eligible for the $500 insurance, the 
premiums of which are paid by the State.— 
Opinion of the Connecticut Attorney Gen- 
eral, July 27, 1948. 


STATE'S LIABILITY—VEHICLES 
OPERATED BY STATE OFFICERS 


Is the motor vehicle department liable 
for injury caused by operation of auto- 
mobiles owned by state traffic patrol 
officers and used in the performance of 
their duties? The Attorney General re- 
plied in the negative., Chapter 183, Laws 
1947, incorporated the provisions formerly 
contained in Section 66.095 into Section 
85.095 and included the state within their 
scope. Said section authorizes the filing 
of claims against the state for damage 
resulting from the negligent operation of 
a “motor vehicle owned and operated” by 
the state. Under the earlier section a 
question arose whether the statute made 
a city liable for damages inflicted by the 
operation of a vehicle owned by a police- 
man, but operated by him in the discharge 
of his duties as an employee of the city. 
The court held that the automobile had 
to be both owned and operated by the city 
before liability under the statute would 
ensue.—O pinion of the Wisconsin Attorney 
General, March 11, 1948. 





“PRINCIPAL OFFICE DEDUCTION” 
FROM PREMIUM TAX 


When an admitted life insurer purchases 
a building and leases a portion of it to its 
sole general agent for the State of Califor- 
nia, may the “principal office deduction” 
from the gross premium tax be claimed 
by it with regard to real estate taxes paid 
by it on the building? In such a case, is 
the right to the deduction affected if the 
life insurer reserves a very small percentage 
of the space for the use of its loan corres- 
pondent and its salaried medical examiner? 
The Attorney General advised that the 
“office” cannot be a mere record-keeping 
plant. It need not, on the other hand, 
be the place where policy decisions are 
finally made. The fact that the only sub- 
stantial records of business in the State 
are maintained by and the business itself 
conducted by a general agent who leases 
from the insurer the quarters in which 
the records are maintained and business 
conducted, will not, of itself, deprive the 
insurer of the right to the “principal office 
deduction.” The Attorney General con- 
cluded that the insurer was entitled to the 
deduction.—O pinion of the California At- 
torney General, July 1, 1948. 


BOARD OF EDUCATION’S 
LIABILITY NEGLIGENCE 
IN SCHOOL CONSTRUCTION 


A county board of education was 
awarded a contract for the construction 
of a high school. A _ provision of the 
specifications required the contractor to 
maintain public liability insurance for per- 
sonal injury and property damage and 
further provided that the owner might 
maintain additional insurance with respect 
to any contingent liability on its part. The 
county board inquired as to its liability 
for personal injury and property damage 
by reason of negligence in the construction 
of the school. The Attorney General re- 
plied that the board would not be liable 
for personal injury or property damage 
arising out of ordinary suits based on 
negligence, but: that it would be liable for 
injuries to such of its employees as fell 
within the Workmen’s Compensation Act. 
If the board wishes to obtain protection 
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from public liability insurance, the Attorney 
General suggested that it might do so by 
having the policies carried by the contractor 
endorsed so as to protect it—Opinion of 
the Maryland Attorney General, July 13, 
1948. 


COUNTY HOSPITAL’S LIABILITY 
FOR TORTS OF EMPLOYEES 


Itasca County constructed a_ hospital 
under M. S. A., Section 376.01 and operates 
it under a board of poor and _ hospital 
commissioners pursuant to Laws 1931, 
Chapter 60. The county operates upon a 
county system for the relief of its poor, 
and the board bills the county for hospital- 
ization furnished to various relief clients 
which are paid by the county. The Attor- 
ney General was asked to rule whether 
the county, in operating the hospital, was 
liable for the torts of its hospital employees 
and whether it might provide insurance to 
protect itself from liability for the negligent 
acts of its hospital employees. From the 
statutory provisions granting to the board 
of poor and hospital commissioners the 
power to manage and operate a hospital, 
to appoint a superintendent and fix his 
salary, to employ and pay such other em- 
ployees as necessary, to make by-laws, rules 
and regulations, and to fix rates to be 
charged for patients, the Attorney General 
reached the conclusion that the county, in 
operating the hospital, is engaged in a 
proprietary function. Hence, the county 
would be liable for the negligent acts of its 
hospital employees, and expenditure of 
county funds to procure protective insur- 
ance would be justified—Opinion of the 
Minnesota Attorney General, July 8, 1948. 


RELEASE EXEMPTS DRIVER 
FROM DEPOSITING SECURITY 


Mr. Outland had no liability insurance 
at the time he was involved in an auto- 
mobile accident and, therefore, did not 
escape the provisions of K. R. S. 187.330 
relative to security required following an 
accident unless he came within K. R. S. 
187.340. Said Section excepts the require- 
ment of depositing security if prior to the 
date that the Department would otherwise 
suspend license and registration or non- 





resident’s operating privilege under K. R. S. 
187.330, there is filed satisfactory evidence 
that the person has been released from 
liability, has been finally adjudicated not 
to be liable, has executed a warrant for 
confession of judgment payable when and 
in such installments as the parties have 
agreed to, or has executed a written agree- 
ment providing for the payment of an 
agreed amount in installments with respect 
to all claims for injuries or damages result- 
ing from the accident. The Department 
of Revenue release filed by Mr. Outland 
was not satisfactory, since it released only 
Mr. Thomas. Since the Department has 
the statutory right to determine what 
constitutes satisfactory evidence of release 
from liability, the Attorney General sugges- 
ted that Mr. Thomas execute a _ general 
release in favor of Mr. Outland and thus 
meet the requirements of the Department.— 
Opinion of the Kentucky Attorney General, 
August 6, 1948. 


AUTO CONVERSION INSURANCE 
REQUIRED OF BORROWER 


The District Attorney requested the 
Attorney General’s opinion as to whether 
a licensee or permittee under Chapter 115, 
Sections 115.07 (g) and 115.09 (10) might 
lawfully require a borrower to provide con- 
version insurance coverage on an aunto- 
mobile given as security for a loan. The 
form of policy endorsement commonly used 
insures the interest of the lender against 
“loss or damage resulting from conversion, 
embezzlement or secretion of such auto- 
mobile by a retail purchaser or borrower 
in lawful possession thereof under a con- 
ditional sale, mortgage, lease or lien agree- 
ment.” Section 115.09 (7) (f) provides 
that a licensee may require the borrower 
to provide insurance on property other 
than household goods, given as_ security 
for any loan, provided that the amount 
and term of insurance and the risks covered 
are related to and commensurate with the 
amount and term of the loan and the type 
and value of the property. The super- 
visor of consumer credit of the banking 
department took the position that con- 
version insurance was insurance on the 
borrower’s integrity, and not on his prop- 
erty. The Attorney General ruled to the 
contrary, declaring that by all tests of 
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definition and by classification in the works 
of leading law writers, conversion insurance 
is unquestionably “insurance on property.” 
Accordingly, licensees and permittees under 
Chapter 115, Sections 115.07(g) and 115.09(10) 
may require borrowers to provide such 
coverage on automobiles given as security 
for loans.—O pinion of the Wisconsin Attor- 
ney General, April 9, 1948. 


CALIFORNIA CENTENNIALS 
COMMISSION'S TORT LIABILITY 


The California Centennials Commission 
asked to be advised in general on the 
question of public liability for personal 
injury and property damage that might 
occur during centennial celebrations given 
in the several communities throughout 
California to which the California Centen- 
nials Commission might have given varying 
degrees of financial and technical assist- 
ance. In the absence of some _ specific 
statute imposing liability, a public officer 
is not responsible for the acts or omissions 
of subordinates properly employed by or 





under him, if such subordinates are not in 
his private service, but are themselves serv- 
ants of the government, unless he has 
directed such acts to be done or has 
personally cooperated therein. As to the 
members of committees in charge of local 
celebrations, the Attorney General was of 
the opinion that the members are not pub- 
lic officers and the liability, if any, would 
fall on the individual members of the com- 
mittee. The liability of the individual 
would, in turn, depend upon his negligence 
in connection with the acts that were the 
proximate cause of the injury. This lia- 
bility may be joint or several. Under 
Section 1956, Government Code, the State, 
school districts, counties and municipalities 
may insure their officers against any lia- 
bility for injuries resulting from their negli- 
gence during the course of their service 
and for injuries or damages resulting from 
the dangerous condition of public property. 
Insurance for local committees is a ques- 
tion for determination by each committee. 
—Opinion of the California Attorney Gen- 
eral, June 24, 1948. 
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Salient Facts Concerning NSLI 


NSLI is mutual insurance, and premiums and interest earned from invested 


funds are carried in a Treasury trust fund. Dividends will be payable as earned 
and authorized by the Administrator of Veterans’ Affairs. It has been available in 
any amount from $1,000 to $10,000 in multiples of $500 since October 8, 1940 to 
persons serving in the armed forces (except those ordered to temporary active 
duty for thirty days or less). 


NSLI is issued originally on any one of seven available plans: (1) Five year 
level premium term plan (except in the case of insurance issued before January 1, 
1946 which may be continued eight years from effective date at original rate), (2) 
Ordinary Life, (3) 30 Payment Life, (4) 20 Payment Life, (5) 20 Year Endowment, 
(6) Endowment at age 60, and (7) Endowment at Age 65. 


Six months of total disability entitles an NSLI policyholder to apply for a 
waiver of premiums, which waiver, if granted, keeps the insurance in force for the 
duration of the disability. 


A total disability rider is available at a small additional premium providing 
for monthly disability payments while the insured is totally disabled for six months 
or longer. 

NSLI carries no restriction as to designation of beneficiaries. 

NSLI may not be assigned as payment of an obligation. 


Proceeds of this insurance are payable at the option of the insured in a lump 
sum or by means of several monthly payment plans. 
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INJURED PARTY'S DIRECT ACTION 


(SOUTH CAROLINA) 
@ Indemnity insurer’s liability 


Plaintiff, who was injured by a truck op- 
erated by the South Carolina State Commis- 
sion of Forestry, brought suit against 
defendant insurance company, which had is- 
sued to the commission a policy whereby it 
agreed to pay all sums which the insured 
might be obligated to pay by reason of bod- 
ily injury sustained by any person caused by 
accident and arising out of the ownership, 
maintenance or use of certain automobiles 
and trucks of the commission, The policy 
contained the usual clause that no action lies 
against the company until the insured’s ob- 
ligation to pay shall have been finally de- 
termined. The court dismissed the action, 
since the contract was one of indemnity solely 
and created no direct liability to any persons 
injured.—Ford, etc. v. Glens Falls Indemnity 
Company of Glens Falls, New York. United 
States District Court, Eastern District of 
South Carolina, Florence Division. Filed 
July 22, 1948. 30 CCH AUTOMOBILE Cases 69. 


PEDESTRIAN INJURED 
ON CROSSWALK 


(TENNESSEE) 


e Right-of-way 
Applicability of ordinance 


Plaintiff waited for the light at the corner 
to turn green before venturing into the cross- 
walk. Near the center of the street she 
passed in front of a truck parked on the 
north side of the crosswalk; shortly there- 
after she was struck by defendant’s auto- 
mobile. The trial court erroneously charged 
the jury that the ordinance giving pedestri- 
ans the right-of-way on established cross- 
walks did not apply because the intersection 
was not “controlled by traffic lights” when 
the crosswalk in question was sixty feet 
from the traffic light at the intersection where 
there was a jog. It was for the jury to say 
whether a driver failing to stop discharged 
the full duty to a pedestrian crossing on a 
green light at the corner. Judgment for de- 
fendant was reversed and the cause remanded 
for a new trial.—Claiborne v. Solomon et al. 
Tennessee Court of Appeals, Eastern Sec- 


tion. Filed July 14, 1948. 30 CCH Automo- 
BILE CASEs 40. 

Creekmore & Buhl, Knoxville, Tennessee, for 
Plaintiff in Error. 


Poore, Cox, Baker & McAuley, Knoxville, Ten- 
nessee, for Defendant in Error. 


TAXI PUSHING DISABLED CAR 


(CONNECTICUT) 


e Passing vehicle skidding 
Taxi passengers injured 


While riding as passengers in defendant’s 
taxicab, plaintiffs were injured when a pass- 
ing vehicle skidded into the taxi at a time 
when the driver was pushing another car 
over the slippery road, which was narrowed 
by a snowbank. The jury could draw a fair 
inference that the taxi driver, in starting to 
push the vehicle over the slippery road in 
the restricted space without ascertaining the 
approach of the other cars, failed to use the 
requisite degree of care for the safety of his 
passengers. His vision was blocked in part, 
at least, by the car he was pushing and his 
attention diverted from the approach of the 
car overtaking him. There was no error in 
the denial of the motion to set aside the 
verdict in favor of plaintiffs —Cadwell et al. 
v. Watson. Connecticut Supreme Court of 
Errors. July 9, 1948. 29 CCH AutToOMmosILe 
CAsEs 1101, 


Cyril Coleman, for Defendant, Appellant. 
Jacob Berman, for Plaintiffs, Appellees 


BRIDGE COLLAPSES 
UNDER LOGGING TRUCK 
(LOUISIANA) 


e Highway department’s claim 
Contributory negligence 


The Department of Highways sought to 
recover for damage sustained when defend- 
ants’ logging truck caused an old bridge on 
a dead-end road to collapse. The bridge had 
been used by defendants’ trucks for some 
two years. The Department contended that 
defendants had not made a reasonable use 
of the bridge, and the trial court rendered 
judgment in its favor. Reversing, the re- 
viewing court held that the department was 
contributorily negligent in failing to warn 
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the public as to the limitations of the less 
modern sections of its road system. It had 
the best opportunity and was chargeable 
with the duty of determining the maximum 
stress, strain and load capacity of the bridge 
structure.—Department of Highways v. Jones 
et al. Louisiana Court of Appeal, Second 
Circuit. July 1, 1948. 30 CCH AUTOMOBILE 
CASES 62. 

Smith & Taliaferro, Harrisonburg, Louisiana, 
for Defendants, Appellants. 


Arthur B. Hammond, Joseph A. Loret. Baton 
Rouge, Louisiana, D. Ross Bannister, Monroe, 
Louisiana, for Plaintiff. Appellee 


PASSENGER PUSHED 
BY SURGING CROWD 


(TENNESSEE) 
@ Carrier’s liability 


Plaintiff took her position with about sixty 
other persons waiting for a bus on the plat- 
form. When the bus arrived, defendant’s 
driver alighted and took his position at the 
open door for the purpose of receiving tick- 
ets. A dispatcher was within a few feet of 
the bus. The crowd began to surge toward 
the door, and plaintiff was pushed to the 
edge of the platform, where she fell between 
the edge of the platform and the bus. Neither 
the bus driver nor the dispatcher made any 
effort to control the crowd. Affirming a 
judgment for plaintiff, the court declared 
that there is authority for holding a carrier 
liable for dangers within a terminal which 
it uses for its own benefit. Plaintiff had be- 
come a passenger at the time she fell, the 
physical act of boarding having already be- 
gun.—Tennessee Coach Company v. Parker. 
Tennessee Court of Appeals, Eastern Sec- 
tion. Filed July 14, 1948. 30 CCH Avutomo- 
BILE CASEs 68. 

Donaldson. Montgomery & Kennerly. Asquith 
& Asqu'th, Knoxville. Tennessee, for Plaintiff 
in Error. 

Hodges & Doughty, Knoxville, Tennessee, for 
Defendant in Error. 


LOSS OF WIFE'S SERVICES 


(GEORGIA) 
e Georgia death statute 
Joint recovery 
After Mrs. Mayer was killed in a motor 
vehicle accident, her husband and children 


brought an action to recover for her negli- 
gent homicide under the Georgia death stat- 
ute. Subsequently, the husband brought an 
action to recover for the loss of his wife’s 
services. Defendant argued that the pro- 
vision of the Georgia death statute providing 
joint recovery in favor of the husband and 
children for the homicide of the wife and 
mother excluded the right of a husband to 
recover for the loss of services of his wife 
occasioned by such homicide. Denying de- 
fendant’s motion to dismiss, the court held 
that there were two distinct causes of action 
involved.—Mayer v. Terminal Transport 
Company, Inc. United States District Court, 
Northern District of Georgia, Atlanta Divi- 


sion. July 22, 1948. 30 CCH AvuTOMOBILE 


CASES 71. 
Moise, Post & Gardner, 1218 First National 
Bank Building, Atlanta, Georgia, for Plaintiff. 


Grover Middlebrooks, 1234 William-Oliver 
Building, Miller & Head, 630 Citizens & South- 
ern National Bank Building, Atlanta, Georgia, 
for Defendant. 


DRIVING 
ONTO STREETCAR TRACK 


(PENNSYLVANIA) 
e Contributory negligence 


Intending to move out from the curb, 
plaintiff looked out and saw an oncoming 
streetcar about fifty to seventy-five feet east. 
He pulled out from the curb slowly at a 
forty-five degree angle. When he had reached 
between the first and second rails, he looked 
back and saw the streetcar, the right front 
of which struck the left center of the auto- 
mobile and showed it a distance of twenty- 
five feet. The trial court did not err in en- 
tering judgment ». 0. v. for defendant on the 
ground that plaintiff was contributorily neg- 
ligent as a matter of law, since the point of 
impact clearly demonstrated that the auto- 
mobile was struck almost immediately upon 
entering onto the tracks. Judgment for de- 
fendant was affirmed.—Greenbaum v. Phila- 
delphia Transportation Company. Pennsyl- 
vania Superior Court. Filed July 23, 1948. 
30 CCH AUTOMOBILE CASEs 76. 

Earl Chudoff. Maurice M. Green, 801 Market 
Street, National Bank Building. Philadelphia 
Pennsylvania, for Appellant. 

Francis Hopkinson, 1117 South 17th Street 


Bernard J, O'Connell, 500 Mitten Building, Phil 
adelphia, Pennsylvania, for Appellee 
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SKIDDING ON WET CURVE 


(VIRGINIA) 


e@ Wrong side of road 

Plaintiffs’ and defendants’ automobiles 
approached each other on a long sweeping 
curve. Defendants’ car suddenly went into 
a skid, crossed the entire four lanes, turned 
completely around, its rear end smashing 
into plaintiffs’ car. The day had been rainy, 
and the road was wet. The sole question on 
appeal was whether there was any evidence 
of negligence on the part of defendants. The 
court concluded that the evidence was suf- 
ficient to send the case to the jury upon the 
question of speed, the condition of the car, 
particularly the brakes, the operation of the 
car on the wet road, and defendant hus- 
band’s action in grabbing the wheel when 
he suddenly awoke and found the car skid- 
ding onto the wrong side of the curve. Judg- 
ment for plaintiffs was affirmed.—Bizzaro 
et al. v. Payne et al. United States Circuit 
Court of Appeals, Fourth Circuit. July 21, 
1948. 20 CCH AvtTOMOBILE CaASsEs 1157. 

Alexander H. Sands, Alexander H. Sands, Jr., 
for Appellants 


S. Bernard Coleman, Coleman & Gibson, for 
Appellees 


DEPUTY SHERIFF STRUCK 
BY FIRE ENGINE 


(CALIFORNIA) 
® Municipality’s liability 

When a fire broke out, the decedent, an 
uncompensated county deputy sheriff, pro- 
ceeded to the intersection, took up a posi- 
tion in the crosswalk and directed traffic. 
Shortly thereafter, he was struck by a city 
fire truck. There was evidence from which 
the jury could conclude that the driver was 
guilty of causal negligence in failing to 
sound his siren as he proceeded to enter the 
intersection, that he arbitrarily exercised 
the privileges granted by statute in regard 
to the operation of emergency vehicles, and 
that the brakes ‘on the fire truck were de- 
fective. The court overruled the contention 
that the decedent was contributorily negligent 
as a matter of law in voluntarily plac- 
ing himself in a position of danger. Judg- 
ment for plaintiffs was afirmed.—Cavagnaro 
et al. v. City of Napa. California District 
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HOVE AEE ULATED 


Court of Appeal, Third District. June 30, 
1948. 29 CCH Avutomosite Cases 1110. 

Appelbaum & Mitchell, Coombs & Dunlap. for 
Appellant. 


King, King & Ghidella, Clarence N. Riggins. 
for Respondents. 


UNLICENSED DRIVER 


(OHIO) 
©@ Owner’s liability 


Plaintiff, a passenger in a car operated by 
her son, was injured when involved in an 
intersection collision with a car operated by 
defendant and owned by her father, a pas- 
senger in the car. The court reversed a judg- 
ment for defendants, holding that it was 
error to dismiss the second cause of action. 
Where an owner permits an unlicensed driver 
to drive his automobile on the public high- 
ways, such fact is evidence of negligence on 
the part of the owner which, if established 
aS a proximate cause of plaintiff’s injuries, 
would give plaintiff a right of recovery from 
the owner.—Watson v. Osborne et al. Ohio 
Court of Appeals, Cuyahoga County, Eighth 
District. July 6, 1948. 29 CCH AuTomosiLe 
CAsEs 1156. 

J. Jerome Pasch, for Plaintiff. Appellant 

Schweid, Snyder. Torbet & Zucker, for D: 
fendants, Appellees 


AUTO INSURER’S CLAIM 
AGAINST TAVERNKEEPER 


(ILLINOIS) 


e Dram Shop Act 
Reimbursement 


Can the right of action conierred by the 
Dram Shop Act be invoked by an insurance 
carrier on the theory that, in settling its 
claims against its insured, who committed 
certain wrongful acts while intoxicated, it 
sustained a property damage “in consequence 
of” intoxication under the terms of the stat- 
ute? The insured had injured various per- 
sons while driving his car in an intoxicated 
condition caused by the consumption of al- 
coholic beverages purchased from defend- 
ants. A judgment of dismissal was affirmed, 
the court pointing out that the insurer’s al- 
leged injury to property was not proximately 
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caused by the insured’s intoxication, but was 
in consequence of its policy of liability in- 
surance.—Economy Auto Insurance Com- 
pany v. Brown, t.a. Joe Brown’s Tavern et al. 
Illinois Appellate Court, Second District. 
June 4, 1948. 29 CCH AvtTOmoBILE CASES 
1103. 


Wyatt Jacobs, Chicago, Illinois, for Appellant. 

Charles E. Jack. Waukegan. Illinois. James 
J. McKenna, Lord, Bissell & Kadyk, Chicago, 
Illinois, for Appellees. 





PROSPECTIVE PASSENGER 
RAPS ON BUS DOOR 


(TENNESSEE) 
e@ Pushed against curbing 


Defendant’s bus was stopped at a red traf- 
fic light at an intersection when plaintiff wife 
reached up and knocked on the door. When 
the driver opened the door for her to enter, 
the door either pushed her back or she 
stepped back and tripped on the curbing of 
the sidewalk. The negligence charged was 
the opening of the door when plaintiff was 
standing too close to it. The trial court 
directed a verdict for the carrier, and the re- 
viewing court affirmed the judgment, hold- 
ing that plaintiff wife should have known 
that the door folded as it opened and pro- 
truded a few inches out from its closed po- 
sition.—Schindler et vir v. Southern Coach 
Lines, Inc. Tennessee Court of Appeals, 
Middle Section, Nashville. June 26, 1948. 
29 CCH AUTOMOBILE CASES 1049. 

Charles L. Cornelius, Jr., C. Weber Tuley. 
Nashville, Tennessee, for Plaintiffs in Error. 


Armistead, Wallér, Davis & Lansden, Nash- 
ville, Tennessee, for Defendant in Error. 


PARKED TAXICAB 
DESTROYED BY FIRE 


(TENNESSEE) 


e Insurer’s liability 
Public or livery conveyance exclusion 


In his application for automobile fire in- 
surance, the insured stated that he was a 
preacher and that the car would be used for 
“business and pleasure.” A month after the 
policy was issued, the insured placed the car 
in service as a taxicab. It had been in a 
garage for repair work and had been taken 


out of the garage and parked on the street, 
where it burned. Was the fire insurer re- 
lieved of liability by the public or livery 
conveyance exclusion, which required a spe- 
cific declaration in the policy and a premium 
charged therefor? Affirming a judgment for 
the insurer, the court held that it could not 
be said that because it was parked on the 
street that it was not being used as a taxi- 
cab.—Jackson v. Old Colony Insurance Com- 
pany. Tennessee Court of Appeals, Middle 
Section, Nashville. Filed July 31, 1948. 30 
CCH AUTOMOBILE CasEs 55. 

Joseph L. Lackey, Nashville, Tennessee, for 
Plaintiff in Error. 


Watkins & Crownover, Nashville, Tennessee, 
for Defendant in Error. 


PEDESTRIAN CROSSING 
BETWEEN INTERSECTIONS 


(CONNFCTICUT) 





e Contributory negligence 


After alighting, plaintiff allowed the car 
in which he had been riding and another car 
traveling east to pass him. He then crossed 
to the esplanade in the center of the road 
and looked twice to his right. He started 
across the north lane, heard the screeching 
of brakes and was struck on his right side 
by defendant’s automobile. Since the area 
of visibility was not definitely established 
and the present of street lights may have 
made recognition of defendant’s car lights 
more difficult, the question of whether 
plaintiff was contributorily negligent in fail- 
ing to see the approaching car as he started 
across the road between intersections was 
one of fact for the jury. Judgment for plain- 
tiff was affrmed.—Baraglia v. Brilhart. Con- 
necticut Supreme Court of Errors. July 21, 
1948. 30 CCH AvutTomosire CAsEs 64. 


Joseph V. Fay, Jr., Harrison D. Schofield 
for Defendant, Appellant. 


John J. Bracken, Cornelius D. Shea, for Plain 
tiff, Appellee. 


BLACK COW ON HIGHWAY 


(NEW HAMPSHIRE) 
e Automobile damaged 
Tt was an overcast evening when defend- 
ant’s black cow came onto the highway 
behind one car and ahead of another, which 
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plaintiff driver was meeting. Both plaintiff 
and the driver of the second car had their 
lights on low beam, and the first car had its 
parking lights on. Plaintiff recovered for 
damage to his automobile, which collided 
with the cow, since defendant failed to exer- 
cise due care when he made no attempt to 
examine or repair the fence on the evening 
the cow escaped. The cow had escaped one 
hour before the accident—Howland v. 
Cressy. New Hampshire Supreme Court. 
July 6, 1948. 30 CCH AutTomosILeE CasEs 
62. 

George P. Cofran, Thomas E. Flynn, Jr., for 
Howland. 

Willoughby A. Colby, for Cressy. 


INSURER'S AGREEMENT 
TO WITHHOLD PAYMENT 


(OHIO) 


@ Collision insurer’s liability 
Defective repairs by garage 


Plaintiff and defendant insurer agreed 
that plaintiff's car should be taken to a 
garage in Cleveland for repairs. After the 
insured had signed an authorization of pay- 
ment, he discovered that the repairs either 
had been improperly made or had not been 
made at all. He notified the insurance 
company immediately, asking them not to 
pay the Cleveland garage, and it was 
agreed that payment would be withheld 
until the matter had been adjusted. Plain- 
tiff then had the repairs made by a Detroit 
garage. Defendant refused to pay this bill, 
which plaintiff was required to pay in order 
to obtain his car. Four and _ one-half 
months later, defendant, without plaintiff's 
knowledge or consent, paid the Cleveland 
garage in full, although no adjustment had 
been made and plaintiff’s suit for reimburse- 
ment had already been filed. The trial court 
directed a verdict for the insurer. The judg- 
ment was reversed on appeal and the cause 
remanded, the court holding that the con- 
flicting evidence should have been submitted 
to a jury for determination of the factual 
issues.—Belshaw v. Agricultural Insurance 
Company of Watertown, New York. Ohio 
Supreme Court. July 21, 1948. 29 CCH 
\UTOMOBILE CAsEs 1154. 


Beach & Warner, for Appellant 
Alto W. Brown, for Appellee 
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MINOR THROWN 
FROM REARING HORSE 


(LOUISIANA) 
e Passing forward vehicle 


Defendant driver, traveling at a speed. of 
fifty miles per hour, observed the minor 
decedent riding a pony on the shoulder of 
the road. Attempting to pass a forward 
vehicle, defendant pulled his car to the side 
of the road and then notice that the horse 
was rearing on the surfaced part of the 
road. Defendant applied his brakes, but 
failed to regain his right side of the road 
before the horse fell upon the hood and cowl 
of the car. The boy was thrown from the 
horse, run over and dragged some sixty feet. 
Defendant’s attempt to pass a forward car 
at such a speed when he had seen the boy 
on the shoulder was not the action of an 
ordinarily prudent and careful man. How- 
ever, the award of $2,000 was excessive by 
$1,000, as the decedent did not live with the 
family and did not contribute to its support. 
Judgment, as amended, for the father and 
mother was affirmed.—Joyner et al. v. Wil- 
liams et al. Louisiana Court of Appeal, Sec- 
ond Circuit. July 13, 1948. 30 CCH 
AUTOMOBILE CASES 63. 

Theus, Grisham, Davis & Leigh, Monroe, Lou- 
isiana, for Defendants, Appellants 


McIntosh, Sims & Hester. Oak Grove, Louisi- 
ana, George Wear, Columbia. Louisiana, for 
Plaintiffs, Appellees 


MINOR AWARDED 
LOSS OF EARNINGS 


(TEXAS) 
@ New trial 


Plaintiff recovered a judgment of $15,000 
in the trial court for injuries sustained when 
his motorcycle was struck by defendant’s 
automobile. The trial court erred in charg- 
ing the jury that the minor plaintiff should 
be allowed to recover for loss of earnings 
sustained from the time of the accident to 
the time of the trial, since plaintiff was a 
minor during a portion of that period, his 
father was living and had neither emanci- 
pated his son nor made a gift to him of his 
own earnings during the time he was under 
twenty-one years of age. Defendant was not 
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relieved of any potential liability toward 
plaintiff's father, who was not a party to the 
suit. Judgment for plaintiff was reversed 
and the cause remanded for a new trial.— 
Bolling v. Rodriguez. Texas Court of Civil 
Appeals, First District, Galveston. Filed 
May 27, 1948. Rehearing denied, July 15, 
1948. 30 CCH AvuTomosiLe Cases 54. 

Fulbright, Crooker, Freeman & Bates, M. S. 
McCorquodale, James C. Watson, Houston, 
Texas, Carlos Masterson, Angleton, Texas, for 
Appellant. 

Davis & Henderson, Angleton, Texas, for 
Appellee. 


FRIEND OBTAINS CAR 
BY FALSE PRETENSE 


(LOUISIANA) 


@ Insurer’s liability 
“Theft” construed 


The insured turned his car over to a 
friend with the understanding that the friend 
would return and pay him for the vehicle, 
but the man, who never had intended to 
return, failed to do so. Did plaintiff lose 
the car by theft within the meaning of his 
insurance policy? The court replied in the 
affirmative. Delivery of the car into the 
friend’s possession was effected by false 
representations on his part. The car was in 
reality loaned to him to make a trip; con- 
structive possession was retained by plain- 
tiff. To make out a case of theft under 
the policy the taking may be with the 
owner’s knowledge and consent. Judgment 
for plaintiff was affirmed.—Hall v. Con- 
tinental Insurance Company. Louisiana 
Court of Appeal, Second Circuit. July 13, 
1948. 29 CCH AvtTomosiLe Cases 1139. 


Stafford & Pitts, Alexandria, Louisiana, for 
Defendant, Appellant. 


John R. Hunter & Son, Alexandria, Louisiana, 
for Plaintiff, Appellee. 


DAUGHTER 
DRIVING FATHER’S CAR 


(PENNSYLVANIA) 
© Owner’s liability 
Personal mission 
Defendant’s nineteen-year-old daughter 
struck and damaged plaintiffs’ automobile, 
injuring plaintiff wife. The jury returned a 


verdict for defendant based on a finding 
that the daughter was not acting as her 
father’s agent, and the court refused plain- 
tiffs’ motion for a new trial, The daughter, 
a recent graduate of a business college in 
New Jersey, had left her clothing and per- 
sonal belongings at the college. While 
staying at her parents’ home in Pennsyl- 
vania, she received a job with the rationing 
board. For the purpose of removing her 
clothes and belongings from the college, 
she requested and received permission to 
use her father’s automobile. While on that 
mission, the accident occurred. The trial 
court correctly charged the jury that if the 
girl acted for herself in making the trip in 
a matter in which the father exercised no 
control and on a mission over which he 
had no concern, the collision was her re- 
sponsibility, even though she was a minor 
at the time and to all intents and purposes 
under his control. Judgment for defendant 
was affirmed.—Haskey et al. v. Williams. 
Pennsylvania Supreme Court, Eastern Dis- 
trict. Filed July 7, 1948. 29 CCH Aurto- 
MOBILE CaASEs 1158. 

George I. Puhak, Traders National Bank 


Building, Hazleton, Pennsylvania, Everett Kent, 
Bangor, Pennsylvania, for Appellants. 


M. S. DePierro, Freeland, Pennsylvania. Ben 
R. Jones, Jr., Paul Bedford, Bedford, Waller, 
Jones & Darling, Miners National Bank Build- 
ing, Wilkes-Barre, Pennsylvania, for Appellee. 


KEY LEFT IN IGNITION 
BY TAXI DRIVER 


(TENNESSEE) 


e@ Intoxicated passenger 
Parked car damaged 





Defendants’ taxicab driver picked up an 
intoxicated passenger. Before taking him 
to his home, the driver decided to deliver 
some packages. Leaving the passenger 
asleep on the front seat and the key in the 
ignition, the driver delivered the packages 
When he returned the taxicab was gone, 
the passenger having started the vehicle 
and driven it into plaintiff’s parked car 
Whether the taxi driver was negligent in 
leaving the key in the ignition with the 
intoxicated passenger alone in the front 
seat and whether he ought to have fore- 
seen the result of his act presented factual 
questions for jury determination, it being 
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common knowledge that the acts of drunken 
persons are unpredictable. The trial court 
did not err in refusing to direct a verdict 
for defendants, and judgment for plaintiff 
was afirmed.—Morris et al. v. Bolling. 
Tennessee Court of Appeals, Eastern Sec- 
tion, Filed July 14, 1948. 30 CCH Aurto- 
MOBILE CASES 65. 


Curtin & Haynes, Bristol, Tennessee, for 
Plaintiffs in Error. 


Lyle Burrow, Bristol, Tennessee, for Defend- 
ant in Error. 


TRUCK DRIVER ON WRONG SIDE 


(ARKANSAS) 


© Reference to insurance 
Res gestae 


Plaintiff and her companion saw defend- 
ant’s truck approaching on the wrong side 
of the road. Hugging her side of the high- 
way, plaintiff had slowed almost to a stand- 
still when the accident occurred. When the 
driver emerged from the truck, he saw 
plaintiff crying and said, “Don’t worry— 
it’s all my fault.” When she asked him 
why he didn’t go back to the right-hand 
side of the road, he replied, “Well, lady, 
I don’t know. I had the crazy idea of 
cutting around you on the left. I’m just a 
nitwit. Don’t worry. We are fully covered 
by insurance, and I’m taking all the blame.” 
The trial court refused to instruct the jury 
that the reference to insurance was improper. 
The reviewing court upheld this ruling, 
since the statement was admissible as a 
part of the res gestae. Judgment for plain- 
tiff was affirmed on condition of remittitur. 
—Jackson v. Ellis. Arkansas Supreme 
Court. July 5, 1948. 29 CCH AvuToMoBILe 
Cases 1043 

H. G. Leathers, Willis & Walker, for Ap- 
pellant. 


Claude A. Fuller, for Appellee 


RESCUED PARTY 
STRUCK BY APPROACHER 
(WISCONSIN) 
© Rescuer’s negligence 
When plaintiff’s decedent asked help of 


the impleaded defendant in getting out of a 
ditch, the impleaded defendant placed his 
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car back to back with that of the decedent 
and hooked the cars together with a chain. 
When the cars were back on the road, both 
drivers disengaged the chain, and the dece- 
dent went to the front of his car to crank it, 
where he was struck by defendant’s weav- 
ing approaching vehicle. The jury found 
the impleaded defendant guilty of twenty 
per cent of the casual negligence. The re- 
viewing court upheld the finding, declaring 
that the jury was entitled to believe that 
insufficient time had elapsed for either the 
rescuer or the rescued party to move his 
car after it was removed from the ditch. 
The original duty of the rescuer to the res- 
cued party to exercise ordinary care so as 
to remove the car from the ditch without 
creating unreasonable hazards still exisied. 
—Krueger, Admx. v. Shufeldt et al., Krue- 
ger et al., Impleaded Defendants, Appel- 
lants. Wisconsin Supreme Court, Filed 
July 1, 1948. 29 CCH Auvtomosite Cases 
1134. 


McHale & Goodnough, Antigo, Wisconsin, for 
Plaintiff. Respondent. 


Smith, Okoneski, Puchner & Tinkham, Wau- 
sau, Wisconsin, for Impleaded Defendants, Ap- 
pellants. 


PEDESTRIAN 
STANDING NEAR PARKED CAR 


(PENNSYLVANIA) 
e Contributory negligence 





Plaintiff's wife parked the car on the 
north side of the street, and plaintiff alighted 
from the right side, walked to the rear and 
stood with his hand on the left fender look- 
ing to the right and left preparatory to 
crossing the street to get his “pick-up” 
truck on the other side. Plaintiff contended 
that he was standing about a foot away 
from the left rear fender and in a diagonal 
position facing the opposite side of the 
street when he was struck on his left side 
by defendant’s automobile, which was trav- 
eling at a speed of forty miles per hour. 
The jury returned a verdict for defendant, 
concluding that plaintiff was contributorily 
negligent. On appeal the judgment was 
affirmed, the court holding that the trial 
judge correctly charged the jury that when 
a pedestrian crosses between intersections, 
he must exercise a higher degree of care 
for his safety—Aaron v. Strausser. Penn- 
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sylvania Supreme Court, Eastern District. 
Filed July 7, 1948. 30 CCH AUTOMOBILE 
CASES 11. 

Israel Krohn, Northampton National Bank 
Building, Easton, Pennsylvania, for Appellant. 


A. Albert Gross, Northampton National Bank 
Building, Easton, Pennsylvania, for Appellee. 


TROLLEY CROSSING COLLISION 


(PENNSYLVANIA) 
@ Right-of-way instruction 


As plaintiff came toward defendant’s 
streetcar track, which intersected the street 
at right angles, he stopped six feet south 
of the rail and again when a foot from the 
rail, looked to the right and left, but could 
see only a distance of 150 to two hundred 
feet and heard and saw nothing. He started 
across, his car “crawling,” and was struck 
with tremendous force by defendant’s trol- 
ley, which was traveling at a speed of sixty 
miles per hour. The motorman testified that 
he saw the automobile approaching when he 
was two car lengths away. ‘The trial court 
committed prejudicial error in charging the 
jury that as long as a streetcar is not at 
the crossing, a vehicle which arrives at an 
intersection first may with safety, so far 
as a claim for damages is concerned, cross 
it without being guilty of any breach of 
duty on which any negligent act could be 
predicated. Judgment for plaintiff was re- 
versed and the cause remanded for a new 
trial—Hisak v. Lehigh Valley Transit Com- 
pany. Pennsylvania Supreme Court, East- 
ern District. Filed July 6, 1948. 30 CCH 
AUTOMOBILE CASEs 16 

W. S. Hudders, Butz, Steckel, Hudders & 


Rupp, Allentown National Bank Building, Allen- 
town, Pennsylvania, for Appellant. 


E. G. Scoblionko, Commonwealth Building, 
Allentown, Pennsylvania, Everett Kent, Bangor, 
Pennsylvania. for Appellee. 


OVERLOADED BUS 


(KANSAS) 
@ Pedestrian injured 


Plaintiff was crossing an intersection with 
the green light and had proceeded one- 
third of the way when she was struck by 
defendant’s right-turning bus. The driver 
of the bus admitted that it was overloaded 
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to twice its normal capacity and that he was 
unable to see out its sides. Thus at the 
time plaintiff was injured, the bus was being 
operated in violation of a statute prohibiting 
driving when a vehicle is so loaded as to 
obstruct the driver’s view to the front or 
sides. The question of plaintiff's contribu- 
tory negligence was for the jury, since there 
was substantial evidence to uphold her 
theory that the bus came from behind and 
ran over her. Judgment for plaintiff was 
afirmed.—Butts v. The Kansas Power and 
Light Company et al. Kansas Supreme 
Court. Filed July 10, 1948. 29 CCH Auto- 
MOBILE CASEs 1116. 

Robert E. Russell, Clayton E. Kline, M. F. 
Cosgrove, Balfour S. Jeffrey, Topeka, Kansas, 
for Appellants. 


Harold E. Doherty, Topeka, Kansas, for Ap- 
pellee 


BRIDGE SIDEWALKS BARRICADED 


(NEW YORK) 


© Pedestrian injured 
Walking in roadway 
Municipality’s liability 

The sidewalks of the bridge, which carried 
the street over the railroad tracks, had been 
closed by the use of wooden barriers and 
red lights. Plaintiff turned into this road- 
way where he was overtaken and struck by 
an automobile. The trial court erroneously 
charged the jury that if it found that the 
city employees who closed the sidewalk 
could have foreseen the danger of injury to 
pedestrians, then the city was negligent in 
failing to place warning signs. The city 
was under no duty, after having lawfully 
closed the sidewalks because inspection re 
vealed them dangerous for pedestrians, to 
provide protective devices for pedestrians 
using the road. To hold otherwise would 
place the city in the position of an insurer 
of persons using its streets. Judgment for 
plaintiff was reversed and the complaint 
dismissed.—Majka v. Haskell et al., City of 
Buffalo, Defendant, Appellant. New York 
Supreme Court, Appellate Division, Fourth 
Judicial Department. July 8, 1948. 29 
CCH AvtomosiLe CAses 1090. 

Bart J. Shanahan. 1100 City Hall. Buffalo 
New York, for Defendant, Appellant. 

Edward B. Horning. 1628 Liberty Bank Build- 
ing, Buffalo, New York, for Plaintiff, Re- 
spondent. 
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“TRANSPORTATION OF 
MERCHANDISE"’ COVERAGE 


(CALIFORNIA) 


@ Public liability policy 
Railroad Commission Rider 





Warner and Woodrow were co-partners 
engaged in the transportation of property 
for hire, as a business, over public highways 
by means of motor vehicles. The public 
liability policy issued by defendant con- 
tained the condition that the vehicles were 
to be used only for transportation-of- 
merchandise purposes and that the insur- 
ance covered no other use or operation. At 
the time one of the co-partners injured 
plaintiffs, he was returning in the truck to 
the point of origin, 250 miles away, not for 
the purpose of picking up a new load, begin- 
niug a new haul, or storing or repairing the 
truck, but for the purpose of paying 
the premium on the insurance policy on the 
truck. Such use was not incidental to the 
specific risk covered. Nor did the Railroad 
Commission Rider attached to the policy 
enlarge on the coverage. The insurer's 
motion for judgment n. o. v. was granted.— 
Boulter et al. v. Commercial Standard In- 
surance Company. United States District 
Court, Northern District of California, 
Southern Division. July 26, 1948. 29 CCH 
\UTOMOBILE CAsEs 1091. 

Nathan G. Gray, Berkeley, California, for 
Plaintiffs. 


Robert Cathcart, Dana, Bledsoe & Smith, San 
Francisco, California, for Defendant. 


HOST SPEEDS 
ON GRAVEL MOUND 


(OHIO) 
@ Wilful misconduct defined 


When an eighteen-year-old driver, who 
informed his female guests that he was 
going to give them a thrill, in spite of their 
protest, drove over a high mound on the 
gravel road at a speed of sixty miles per 
hour, plaintiff guest was thrown to the roof 
of the car and sustained injuries when the 
car turned over several times. Was he 
guilty of wilful misconduct? The court 
defined wilful misconduct as either the doing 
of an act with specific intent to injure a 
passenger, or, with full knowledge of exist- 
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ing conditions, the intentional execution of 
a wrongful course of conduct which the host 
knows should not be carried out, or the 
intentional failure to do something which 
he knows should be done in connection with 
his operation of the automobile, under cir- 
cumstances tending to disclose that the 
motorist knows or should know that an 
injury to his guest will be the probable 
result of such conduct. The question of 
whether the minor was guilty of wilful mis- 
conduct was one of fact for the jury, and 
the trial court did not err in refusing to 
direct a verdict for defendant driver and 
his father. Judgment for plaintiff was af- 
firmed.—Tighe v. Diamond et al. Ohio 
Supreme Court. June 2, 1948. 29 CCH 
AUTOMOBILE Cases 1075. 

Brouse, McDowell, May, Bierce & Wortman. 
for Appellee. 


Buckingham, Doolittle & Burroughs, Dwight 
Parsons, for Appellant 


GARAGE EMPLOYEE DRIVING 


(LOUISIANA) 


@ Omnibus clause exception 
Owner’s liability 





LeBlanc, who was an agent of the Sinclair 
Refining Company, took his automobile to a 
garage operated by Richard to have a glass 
in the door changed. He requested Richard 
to have someone take him home in his car 
and then bring it back to the shop for 
repairs. Richard pointed out one of his em- 
ployees to LeBlanc, who objected to using 
this particular employee and thereupon ap- 
proached Romero and specifically requested 
that he drive him to his home or place of 
business. On Romero’s return to the garage, 
he struck plaintiffs’ mother. Suit was 
brought against Romero, LeBlanc, Sinclair, 
and Sinclair’s public liability insurer, The 
policy covered any person who was using 
the car with the permission of LeBlanc or 
Sinclair, but excluded from the omnibus 
coverage any person or organization, or any 
agent or employee, operating an automobile 
repair shop. Since at the time of the acci- 
dent, Romero was operating it with the 
permission of the owner only with respect to 
the operation of a repair shop by him in- 
dividually, or as an employee of Richard, 
the operation fell within the exception to 
the omnibus coverage, and the trial court 
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correctly sustained the insurer’s exception 
of no right of action. Since LeBlanc exer- 
cised no control over Romero in the opera- 
tion of the car, Romero was not acting as 
his agent, and the trial court correctly sus- 
tained the exception of no right of action 
against the owner.—Clostio v. Sinclair Re- 
fining Company et al. Louisiana Court of 
Appeal, First Circuit. June 30, 1948. 30 
CCH AvurTomosite CASEs 5, 

J. Minos Simon, Lafayette, Louisiana, for 
Appellant. 

Helm & Simon, New Iberia, Louisiana, for 
Appellees. 


PEDESTRIAN RUNS TOWARD CURB 


(CALIFORNIA) 
e Turning from loading zone 





According to plaintiff, she was standing 
in a streetcar loading zone when defendants’ 
automobile, approaching at a speed of fifty 
miles per hour, swerved straight into her. 
Defendants’ version was that the driver was 
traveling at a reasonable rate of speed at the 
time he saw her move from the curb 
toward the safety zone; that he moved to 
pass to the right of the zone and in back 
of her; and that she suddenly turned and 
ran toward the curb into the path of the 
automobile. The jury resolved the conflict- 
ing evidence in favor of defendants. On 
appeal, plaintiff argued that the testimony 
supporting the judgment came _ primarily 
from defendant driver when she called him 
as an adverse witness and that she was not 
bound thereby. It was evidence to be con- 
sidered by the jury in reaching its decision. 
Judgment for defendants was affirmed.— 
Balasco v. Chick et al. California District 
Court of Appeal, Second District, Division 
One. April 12, 1948. 29 CCH AvutTomosiLe 
Cases 1072. / 

Melvin Simon, Alexander Oster, for Appellant 


Forrest A. Betts, Crider, Runkle & Tilson, for 
Respondents 


PEDESTRIAN 
WALKING IN STREET 


(NEBRASKA) 
e Contributory negligence 


The driver of defendant’s car was looking 
down the road when just instantly he saw 


a pedestrian two feet in front of his car. 
He immediately applied his brakes and 
stopped within two car lengths. The person 
struck rolled off the left fender to the pave- 
ment. The accident occurred at night on 
a street which had no sidewalks, and it was 
customary for pedestrians to walk in the 
street. The court concluded that the trial 
court erred in submitting the issue of the 
deceased’s contributory negligence to the 
jury. There was no evidence to sustain 
the allegation of intoxication. Pedestrians have 
the right to use a public street at any time 
of the day or night. A person walking in 
the streets is bound to use ordinary care 
to discover approaching motor vehicles, but 
he is not, as a matter of law, negligent in 
failing to turn about constantly to observe 
the possible approach of vehicles from 
behind him, especially when there is ample 
room for a vehicle to pass him. Judgment 
for defendant was reversed and the caus: 
remanded for a new trial—Floyd, Admr. v 
Edwards. Nebraska Supreme Court. Filed 
July 7, 1948. 30 CCH Avutomosirte Cases 
1046. 


Hubka & Hubka, for Appellant. 
Jack, Vette & Elliott, for Appellee. 


TRUCK SKIDS INTO TROLLEY 


(PENNSYLVANIA) 
e Trolley passenger injured 





The trolley car on which plaintiff was a 
passenger was struck by a skidding truck 
at an intersection. When the motorman first 
observed the truck it was approximately 
150 to two hundred feet from the intersec- 
tion, traveling about fifteen to twenty miles 
per hour. The speed of the trolley as it 
entered the intersection was eight to ten 
miles per hour. The front of the trolley had 
reached the north crosswalk when the truck 
skidded on the wet street and collided with 
the rear left side of the trolley. The trial 
court rendered judgment against the truck- 
ing company. The reviewing court affirmed, 
ruling that the motorman was not guilty 
of concurrent negligence. As he stopped at the 
curb line to look as required, and observed 
an approaching truck that was sufficiently 
distant and apparently being operated in a 
careful manner, he was justified in assum- 
ing he could enter and safely traverse the 
fntersection.— Maiden v. Philadelphia Trans 
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portation Company, Shirks Motor Company, 
Appellant. Pennsylvania Superior Court. 
Filed July 26, 1948. 30 CCH AUTOMOBILE 
CASES 73. 

Robert C. Duffy, 1224-34 Lincoln-Liberty Build- 
ing, Philadelphia, Pennsylvania, for Appellant. 


Harold Scott Baile, 2228 Land Title Building, 
Richardson Dilworth, 2635 Fidelity-Philadelphia 
Trust Building, Bernard J. O’Connell, 500 Mit- 
ten Building, Philadelphia, Pennsylvania, for 
Appellee. 


DELAYED NOTICE OF ACCIDENT 


(CALIFORNIA) 
e Insurer’s liability 





The day after defendant’s insured injured 
plaintiff in an accident in Utah, he mailed a 
card to his broker notifying him that he had 
been in an accident, After the insured re- 
turned to California, the broker learned for 
the first time that the accident had involved 
another person who might claim damages. 
The insurer’s Los Angeles office was then 
notified, forty-one days after the accident. 
The policy provision requiring notice within 
five days violated Section 551 of the Insur- 
ance Code. Since there was no valid agree- 
ment requiring notice within a specific, other 
than reasonable period, and the trial court 
found that the forty-one day delay did not 
prejudice the insurer in.defending an action 
against the insured, such finding will not be 
disturbed on appeal. Judgrnent for plaintiff 
against the insurer was affirmed.—Abrams 
v. American Fidelity & Casualty Company. 
California Supreme Court. Filed July 27, 
1948. 29 CCH AvutTomosite CAsEs 1131. 

Reginald J. Bauder, Robert E. Ford, 939 


Rowan Building, Los Angeles, California, for 
Defendant, Appellant. 


Charles A. Son, Joseph D. Taylor, 901 Bart- 
lett Building, Los Angeles, California, for Plain- 
tiff, Respondent. 


FAILURE TO SEE 
BACKING LOCOMOTIVE 


(SOUTH CAROLINA) 
e Gross contributory negligence 


As the decedent approached defendant’s 
tracks, he looked to the left, but did not see 
a train, reduced his speed and looked to the 
right, but saw no train, and did not see 
defendant’s backing locomotive until he 


reached the crossing when he exclaimed to 
his companion, “Oh, my God, the train is 
going to hit us.” Although defendant failed 
to give some of the statutory signals, the 
trial court directed a verdict for the railroad 
on the ground that the decedent was guilty 
of gross contributory negligence as a matter 
of law. The evidence was undisputed that 
when not less than five or six hundred feet 
from the crossing, a traveler approaching 
from the east could see to the left down 
both the main and spur tracks for a distance 
of at least three or four hundred feet. Judg- 
ment for defendant was affirmed.—Bishop, 
Admx. v. Atlantic Coast Line Railroad Com- 
pany et al. South Caroline Supreme Court. 
Filed July 8, 1948. 30 CCH AurTomosiLe 
CAsEs 57. 

J. Carl Kearse, Julius B. Ness, Bamberg, 


South Carolina, Blatt & Fales, Barnwell, South 
Carolina, for Appellant. 


B. D. Carter, Bamberg, South Carolina, Doug- 
las McKay, Columbia, South Carolina, for Re- 
spondents. 


TURN TO AVOID PEDESTRIANS 


(MARYLAND) 


e Wrong side of road 
Unavoidable accident 





The Phillips’ automobile in which plaintiff 
was riding was approaching the crest of a 
hill from the north when the driver saw the 
reflection of defendant’s headlights over the 
hill. He turned to the right against the bank 
and slowed almost to a stop. Defendant’s 
car came over the hill and collided with the 
left front of the Phillips’ car. According to 
defendant, as he approached the crest of the 
hill he turned out to avoid some pedestrians 
who were walking on the dirt shoulder, and 
was veering back to his side of the road 
when he saw the Phillips’ car in front of 
him. He applied his brakes and tried to 
swing to the right of the road but was un- 
able to make it. Defendant contended that 
under these circumstances the accident was 
unavoidable and that he was entitled to 
have that question presented to the jury. 
The trial court did not err in refusing to 
give such an instruction, since the issue 
was whether defendant was negligent in 
going further to the left than required. 
Judgment for plaintiff was affirmed.—Fogle 
v. Phillips. Maryland Court of Appeals. 
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Filed June 17, 1948. 29 CCH AUTOMOBILE 
Cases 1073. 

D. Eugene Walsh, Charles O. Fisher, West- 
minster, Maryland, for Appellant. 


Donald C. Sponseller, Sponseller & Hoff 
Stanford Hoff, Westminster, Maryland, for 
Appellee. 


DEATH AT FAMILIAR CROSSING 


(TENNESSEE) 
e Gross contributory negligence 


The truck in which plaintiffs’ decedents 
were traveling was struck at a familiar grade 
crossing by defendant’s Pan American train. 
The truck approached the crossing at an 
acute angle but did not stop. The occu- 
pants could have seen an approaching train 
for at least one-half mile. The engineer 
blew his whistle for the crossing. The jury 
returned a verdict for each plaintiff in the 
sum of $25,000. Although the trial judge 
found that the decedents’ contributory neg- 
ligence was such as to bar a recovery under 
common law, he left the issue of contribu- 
tory negligence to the jury and actually 
charged that it might consider awarding 
punitive damages. The reviewing court 
pointed out that the jury should have been 
told that it was their duty to reduce the 


_ damages from the amount of recovery which 


plaintiffs might otherwise be entitled to, had 
the men been free from contributory negli- 
gence. The judgment was affirmed upon 
condition of a remittitur of $12,500 in each 
case.—Fleming v. Louisville & Nashville 
Railroad Company. Tennessee Supreme 
Court. Jaly 17, 1948. 30 CCH AUTOMOBILE 
Cases 41. 

McReynolds & Marks, Charles V. Runyon, 
Clarksville, Tennessee, for Fleming and Ham- 
baugh. 


Seth M. Walker, Nashville, Tennessee, Stout 
& Porter, Clarksville. Tennessee, for Louisville 
& Nashville Railroad Company 


MISJOINDER OF INSURER 


(IOWA) 
e County insured 


In an action by plaintiff against a county 
employee, in which the insurance carrier 
was joined, it was alleged that while the 
county employee was working for the 


county, he negligently drove a county truck 
in such a manner as to damage plaintiff’s 
truck, The court concluded that there was 
such a misjoinder as to require separation 
of the causes of action. The only theory 
upon which the liability of the insurer was 
predicated assumed that such liability was 
the same as would exist if there were no 
governmental immunity in favor of the 
county. If there were no such immunity, 
it was clear that the county and its insurer 
could not be joined. The claim would have 
to be established against the county before 
the insurer could be sued. The insurer’s lia- 
bility, if any, would depend upon whether 
the driver of the truck was liable, since the 
county could not be held liable. Judgment 
of the lower court was reversed and the 
cause remanded in order that the two pleaded 
actions might be separated.—Rhoads v. Per- 
due et al. Iowa Supreme Court. Filed 
August 2, 1948. 30 CCH AutTomosire CAsEs 
74. 


DISABLED VEHICLE 
PARTIALLY ON ROAD 


(IOWA) 


@ Rear-end collision 
Contributory negligence 


When plaintiff’s motor developed trouble, 
he coasted over upon the right shoulder of 
the road as far as he could, but the momen- 
tum was not sufficient to carry the left 
wheels over the curb and entirely off the 
pavement. Plaintiff signalled an eastbound 
car, which started east preparatory to turn- 
ing around to push plaintiff’s car. At that 
moment defendant's westbound automobile 
struck the left rear of plaintiff’s parked car. 
Defendant contended that plaintiff could 
have pushed the car off the pavement and 
that his failure to do so violated the statute 
and constituted negligence. The evidence 
showed that plaintiff's efforts to secure the 
removal of his car were prompt and active, 
thus negativing defendant’s contention that 
plaintiff's conduct was, as a matter of law, 
insufficient to bring him under the protec- 
tion of the statute permitting a motorist to 
leave a disabled vehicle temporarily on a 
highway. Judgment for plaintiff was af- 
firmed.—Boger v. Kellner. Iowa Supreme 
Court. Filed July 2, 1948. 30 CCH Auto 
MOBILE CASES 72. 
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IN THE CURRENT PARADE OF eWATT HOUTA TOUTES 


Page 
Burglary Insurance 
Cancellation of Policy—Time of loss 


(Pa.) 761 
Construction of Policy—“Visible 
marks of violence” (Mass.) 761 


Fire Insurance 
Cancellation of Policy—Notice to 
broker—Ratification (Cal.) 763 


s Page 
Reinsurance—Limitation of liability 

(Pa.) 762 
Settlement of Loss—Appointment of 

umpire (Minn.) 762 


Indemnity Insurance 


Attachment of Liability (Ill.) 763 
Exclusion clause—W ater leakage (Pa.) 762 
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THEFT OF GOODS 
FROM RETAIL STORE 


(PENNSYLVANIA) 


e@ Mercantile open stock coverage 
Time of loss 

Plaintiff's retail clothing store was 
visited numerous times by a professional 
thief, but it was not until an inventory two 
months after the mercantile open stock 
burglary policy was cancelled that it was 
discovered that a shortage of approximately 
$5500 in excess of plaintiff's duly estab- 
lished average shortage existed. Since it 
was impossible to definitely allocate either 
the time or the amount of plaintiff’s losses 
due to theft during the time the policy 
was in force and the time it was cancelled, 
the court held that plaintiff was entitled 
to reasonable compensation for the loss to 
the extent of $3000.—Lester v. The Cen- 
tury Indemnity Company. Pennsylvania 
Court of Common Pleas, Philadelphia 
County. February 19, 1948. 6 CCH Fire 
AND CASUALTY CASEs 708, 


David S. Malis, for Plaintiff. 
Frank R. Ambler, for Defendant. 


FISH STOLEN FROM SHED 


(MASSACHUSETTS) 


e Burglary insurance 
Visible marks of violence 


Burglars entered plaintiff's shed and stole 
a quantity of fish. A policy issued by 
defendant insured plaintiff against loss by 
larceny from the premises “by any person 
making felonious entry into the premises by 
actual force and violence when the premises 
are not open for business, of which force 
and violence there shall be visible marks 
made upon the exterior of the premises at 
the place of such entry by tools, explosives, 
electricity or chemicals.” The door was 
divided vertically into parts, fastened by a 
horizontal bolt on the inside. The bolt 
was old and corroded, and the wood of the 
door at the junction of the two parts was 
worn. Scratches were found on the under 
side of the bolt, but there was no evidence 
that they were fresh scratches. Under the 
policy it was not sufficient that there be 
visible marks of force and violence. The 
marks had to be made by tools. Since 
the scratches might have been made by 
the ordinary manual operation of the bolt 
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in the bands that held it to the door, there 
was no error in the direction of a verdict 
for the insurer.—Shattuck & Jones, In- 
corporated v. The Travelers Indemnity 
Company. Massachusetts Supreme Judicial 
Court. Suffolk. June 30, 1948. 6 CCH 
FirE AND CasuUALTy CAsEs 707. 


Lee M. Friedman, T. D. Burns, for Plaintiff. 
John J. Sullivan, for Defendant. 


REINSURER’S LIABILITY LIMITED? 


(PENNSYLVANIA) 


e Fire insurance 
Facultative reinsurance 
Treaty agreement 


Plaintiff and defendant entered into an 
agreement whereby the latter as reinsurer 
was obligated to accept as reinsurance one- 
third of the first surplus in excess of the 
reinsured’s net retention, but not exceeding 
thirty-three and one-third per cent of $11,250 
or $3750. Plaintiff ceded to defendant and 
two other insurance companies a risk re- 
insuring plaintiff on a policy covering a 
garage which was later destroyed by fire. 
Plaintiff settled the loss claim, but defend- 
ant refused to pay its proportionate share 
of $5968.09. Whether the reinsurance was 
facultative or came within the terms of 
the treaty agreement because of its auto- 
» matic coverage provision, the court held 
that in either event defendant would be 
liable for its proportionate share of the 
reinsurance. If facultative, it was obligated 
to exercise its choice to accept part or 
all or to reject part or all of the risk 
offered. If it was treaty reinsurance, de- 
fendant’s retention of the additional 
premiums over two years was correctly 
held by the trial court to constitute a 
waiver of the limit of its liability. Judg- 
ment for plaintiff was affirmed.—Common- 
wealth Mutual Fire Instrance Company of 
Pennsylvania v. Eagle Fire Insurance Com- 
pany. Pennsylvania Superior Court. Filed 
July 23, 1948. 6 CCH Fire ANp CASUALTY 
Cases 705. 


WATER LEAKAGE EXCLUSION 


(PENNSYLVANIA) 
@ Indemnity insurer’s liability 





After satisfying the claim of a tenant of 
the floor below for damage to his property, 


the insured commercial photographers 
sought to recover from defendant indem- 
nity insurer for the loss. The damage 
occurred when a faucet, with a hose at- 
tached to it, was left turned on to wash 
negatives in a tank in the sink. During 
the night the hose became partially dis- 
connected from the faucet, and water 
seeped down the wall behind the sink. 
Under the “Definition of Hazards” in the 
policy appeared: “Division 1. Premises— 
Operations. The ownership, maintenance 
or use of the premises, and all operations 
during the policy period which are necessary 
or incidental thereto.” Paragraph h of the 
exclusions provided that the policy did not 
apply, with respect to division 1 of the 
Definition of Hazards, to injury caused by 
the discharge, leakage or overflow of water 
from plumbing or industrial or domestic 
appliances unless specifically declared and 
described in the policy and a premium 
charged therefor. Under the _ heading 
“Coverage Analysis” appeared: “Premises 
— Operations — Photographers —all oper- 
ations.” The court rejected plaintiffs’ con- 
tention that the Coverage Analysis created 
an ambiguity. Exclusion h limited the phrase 
“all operations” in both the Coverage 
Analysis and Definition of Hazards, which 
had to be read together. Judgment for plain- 
tiffs was reversed and entered for defendant 
n.o.v.—Newman et al., t.a. Newman-Schmidt 
Studios v. Massachusetts Bonding and 
Insurance Company. Pennsylvania Superior 
Court. Filed July 27, 1948. 6 CCH Fire 
AND CASUALTY CASEs 698. 

James J. Burns, Jr., 914 Jones Law Building, 
Pittsburgh, Pennsylvania, for Plaintiffs, Ap- 
pellees. 


Abraham :Pervin, 408 Frick Building, Pitts- 
burgh, Pennsylvania, for Defendant, Appellant. 


PREMATURE APPOINTMENT 
OF UMPIRE 


(MINNESOTA) 


e Fire insurance ° 
Failure to furnish proofs of loss 


A fire damaged the insured premises on 
April 28, 1947. The insured rendered no 
proofs of loss. On July 8, 1947, the in- 
surers demanded an appraisal of the losses 
and selected an appraiser, but the insured 
refused to join in the appraisement. On 
October 22, 1947, upon the insurers’ appli- 
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cations, a court appointed an umpire to 
act with the appraiser selected by the 
insurers as the board of appraisers. On 
December 1, 1947, which was more than 
thirty days after the order of October 22, 
and hence after the time provided by Section 
605.08 within which to appeal from an 
order, the court, on motion of the insured, 
vacated the order appointing the umpire. 
The insurers had received immediate notice 
of the fire, but there was disagreement as 
to whether there was total loss on the 
buildings. The right of the insurers to 
demand appraisement had not ripened at 
the time the insurers attempted to exer 
cise it, because the insured had not given 
proof of loss. Therefore, the insurers’ at- 
tempts to appraise and the orders appoint- 
ing the umpire for such purpose were 
premature and void.—Boston Insurance 
Company et al. v. A. H. Jacobson Com- 
pany. Minnesota Supreme Court. Filed 
July 2, 1948. 6 CCH Fire Anp CASUALTY 
Cases 700. 

Bowen & Bowen, 1630 Rand Tower. Minne- 
apolis 2, Minnesota, for Relators, Appellants. 


Leonard, Street & Deinard, 1036 Andrus Build- 
ing, Minneapolis 2, Minnesota, for Respondents. 


PERISHABLES DESTROYED 
IN WAREHOUSE 





(ILLINOIS) 
@ Indemnity insurance 


Plaintiff company, which operated a cold 
storage warehouse, carried an equipment 
insurance policy issued by defendant 
Lumberman’s Mutual Casualty Company 
and a policy with defendant Hartford 
covering the property stored with plaintiff 
by its customers. A valve broke on an 
ammonia compressor, rendering it inoper- 
ative, and a large quantity of perishable 
food stored with plaintiff was destroyed 
due to a lack of refrigeration. Dismissing 
plaintiff's suit to recover under the policies, 
the court held that the policies were con- 
tracts of indemnity which did not become 
operative until the existence and amount 
of liability had been established and ascer- 


tained by a court of law.— Monarch 
Refrigerating Company of Chicago v. Lumber- 
men’s Mutual Casualty Company et al. 


- United States District Court, Northern 


District of Illinois, Eastern Division. July 
30, 1948. 6 CCH Fire anp CASUALTY CASES 
712. 

Abner Goldenson, 33 North LaSalle Street, 


James F. Burns, 69 W. Washington, Chicago, 
Illinois, for Plaintiff. 

Myers & Sherly, 410 N. Michigan Avenue, 
Ervin W. Roemer, 33 S. Clark, Chicago, Illinois, 
for Defendants. 


BROKER'S SUBSTITUTION 
OF NEW POLICY 


(CALIFORNIA) 


e@ Fire insurance 
Ratification 

After plaintiffs’ broker had been informed 
that defendant was no longer willing to 
assume the risk contracted for, the broker 
obtained another fire insurance policy in a 
like amount with another company. Shortly 
thereafter plaintiffs’ property was destroyed 
by fire. As notice of cancellation was given 
to the broker and not to the insured, the 
standard cancellation clause in the policy 
issued by defendant had not been strictly 
complied with. Several days after the fire 
plaintiffs were apprised of the true status 
of their insurance and asserted rights under 
both policies. The new insurer paid its 
share of the loss. Affirming a judgment for 
defendant, the court concluded that plain- 
tiffs knew of the action taken by their broker 
before they made claim for payment from 
the new insurer, and it was incumbent upon 
plaintiffs, when informed of the substitution, 
to elect under which policy they would 
claim. Ratification clearly appeared.— 
Pagliero et al., d.b.a. Technical Porcelain 
& Chinaware Company v. Merchants Fire 
Assurance Corporation of New York. 
United States Circuit Court of Appeals, 
Ninth Circuit. August 5, 1948. 6 CCH 
FrrRE AND CASUALTY Cases 710. 

George H. Hauerken, Hauerken, Ames & St. 
Clair, San Francisco, California, for Appellants. 


E. M. Taylor, H. A, Thornton, Thornton & 
Taylor, San Francisco, California, for Appellee. 
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BENEFICIARY 


FAILS TO CLAIM PROCEEDS 


(ILLINOIS) 
e Facility of payment clause 





Plaintiff was the named beneficiary in 
insurance policies on the life of her son. 
Almost two years after his death she sought 
to collect the proceeds of the policies which, 
after his marriage, had heen in the posses- 
sion of the insured’s wife. The policies 
contained facility of payment clauses, 
which provided that if the beneficiary did 
not make a claim within thirty days after 
the death of the insured, the policies would 
become payable to the executor or adminis- 
trator of the insured’s estate, except that 
the company would have an option to pay 
to the beneficiary or to any relative. Since 
plaintiff had failed to comply with the 
provisions of the facility of payment clauses, 
she had no right to compel that payment 


be made to her. Judgment for plaintiff 
was reversed with directions to enter judg- 
ment in favor of the administrator de bonis 
non.—Matejicska v. Metropolitan Life In- 
surance Company et al. Illinois Appellate 
Court, First District. June 23, 1948. Re- 
hearing denied, July 9, 1948. Released 
July 12, 1948. 13 CCH Lire Cases 291. 


CHRONIC KIDNEY AILMENT 
CONCEALED 


(LOUISIANA) 
®@ Voidance of policy 





In her application for insurance made on 
August 1, 1946, the decedent stated that 
she had never had any disease of the kid- 
neys; that she was in sound health; and 
that she had not been under the care of 
any physician within three years previous 
to the date of the application. The evi- 
dence disclosed that in June, 1946, the 
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decedent was confined to a sanitarium for 
several days for treatment of a kidney 
disease. On her attending physician’s rec- 
ommendation she went to a kidney spe- 
cialist, who diagnosed her condition as so 
serious that “the best we could do would 
not be too much.” The court concluded 
that the misrepresentations were knowingly 
made and were of such a nature as to 
void the policy. Judgment for the insurer 
was affirmed.—Congre v. Life and Casualty 
Insurance Company of Tennessee. Louisi- 
ana Court of Appeal, Second Circuit. July 
13, 1948. 13 CCH Lire Cases 313. 


James W. Jones, Jr., Natchitoches, Louisiana, 
for Appellant. 


Watson & Williams, Natchitoches, Loulsiana, 
for Appellee. 


EPILEPSY AGGRAVATED 
BY HEAD INJURY 


(TENNESSEE) 
e Total disability 


In 1937 the insured received a severe 
physical head injury as a result of a horse 
falling upon him. Prior to that time he 
had had a few mild attacks of epilepsy, but 
was entirely able to follow his occupation 
of farming. However, after his injury his 
epileptic attacks became violent and he has 
continuously been unable to follow in a 
substantial manner his avocation. The in- 
surer paid disability benefits for a period 
of ten years, whereupon it discontinued 
payments of the ground that the disability 
was due to a pre-existing epileptic condition 
rather than the physical injury. Denying 
the insurer’s petition for rehearing, the 
court held that by its conduct in paying 
benefits for ten years, the insurer recog- 
nized it to be a fact that epilepsy in 
violent form may be caused by a physical 
head injury. If a physical injury will cause 
epilepsy, it clearly follows that such an 
injury can aggravate a form that is mild 
to one which is violent—The Mutual Life 
Insurance Company of New York v. Grove. 
Tennessee Supreme Court. July 17, 1948. 
13 CCH Lire Cases 308. 

Louis W. Dawson, Judsen Harwood, Bass, 


Berry & Sims, Nashville, Tennessee, for De- 
fendant. 


Frank Davenport, Nashville, Tennessee, for 
Plaintiff. 








(WMONNENL UTAH EAAUORGOAATOAAAUAED LAGU ENANA ONAN AANA NAHONN LAAT NDUNAU DOA NADPAAEN NGA HOT HAA ATUATOAELEADOAD ELA OEOONO EEA ONNON NTH OHHH EE NATURA AT ENL NATE UNUSED AT NNORGAU EGA GAUMEO DEN HAGOUANULEOUOUUENADEGDENOUEQOCHUOANTOCO 004008 UAT PRSUDRMLAUTDEV REELED PDEA TH 






PERIODIC MEDICAL REPORTS 
WAIVED 


(TEXAS) 


e Accident insurance 
Agent’s denial of liability 


The accident policy issued to plaintiff’s 
wife required as a condition precedent to 
liability that the insured furnish written 
reports from his physician every thirty 
days, stating his condition and the pro- 
bable duration of. disability. Plaintiff 
alleged that oral notice of injury was given 
to defendant’s agent, who advised the in- 
sured that notice was too late, refused to 
give her any forms on which to make 
claim, proof of loss or medical reports, 
and denied liability, thus waiving compliance 
with the policy requirements. The insured 
further stated that she was unable to 
give notice within the required ninety days 
because of her serious incapacity and that 
of her husband, but gave notice as soon as 
was reasonably possible. The trial court 
sustained defendant’s exception to the peti- 
tion, which raised the point that the plead- 
ing did not apprise defendant whether the 
required medical reports were furnished. 
Reversing the judgment and remanding the 
cause, the court ruled that’ a denial of 
liability by an agent amounts to a waiver 
of compliance with the policy requirements 
in question.—Hazlitt v. The Provident Life 
and Accident Insurance Company. Texas 
Court of Civil Appeals, San Antonio. Filed 
June 2, 1948. Rehearing denied, July 7, 
1948. 13 CCH Lire Cases 293. 

O. Shelley Evans, Charles J. Lieck, San An- 
tonio, Texas, for Appellant. 


John H. Woods, Jr., Birkhead, Beckman, 
Stanard, Vance & Wood, San Antonio, Texas, 
for Appellee. 


BENEFICIARY DESIGNATED 
BY THIRD PARTY 


(MARYLAND) 


e War risk insurance 
Wife v. beneficiary 


Simon Salde, a merchant seaman, lost his 
life when his ship was sunk by enemy 
action. Claimant, as administratrix and 
as named beneficiary, sought to recover 
the proceeds of a war risk policy issued 
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to Salde. Defendant contended that claim- 
ant’s designation as beneficiary was not 
valid, since it was made by a third party 
who was claimant’s common-law husband 
and who was not authorized by the insured 
to designate claimant as beneficiary. The 
insured had a wife living in the Philippine 
Islands. The court dismissed the case and 
ordered the Government to pay the proceeds 
to the decedent’s wife or other lawful heirs, 
declaring that there was an unavoidable 
prima facie presumption, which was not 
overcome by claimant’s testimony, that 
claimant’s common-law husband may have 
taken undue advantage of the insured, and 
that, had the insured known at the time 
he lived with claimant and her common- 
law husband and while the two men were 
fellow crew members that his wife was 
still alive in the Philippines, he would not 
have allowed claimant’s common-law hus- 
band to designate anyone other than his 
wife as his beneficiary.—Bathan v. United 
States of America. United States District 
Court, District of Maryland. Filed July 3, 
1948. 13 CCH Lire Cases 303. 


REMOVAL 
OF AVIATION EXCLUSION 


(NEW MEXICO) 


© Misrepresentations of agent 
Estoppel 


On October 1, 1945, defendant insurer 
sent to its policyholders and agents a notice 
informing them that the war clause in the 
outstanding policies, with the exception of 
that portion relating to aviation risks, was 
removed and would be interpreted as auto- 
matically cancelled. At the same time it 
sent to its agents a notice stating that on 
all policies issued after October 1, 1945, 
the limitation due to war and aviation 
hazards would be removed, and that indi- 
vidual attention would be given to appli- 
cations where a possible aviation hazard 
was present. When the insured’s father 
took the policies to the agent’s office for 
the purpose of having the clause removed, 
the agent advised him that it had been 
removed automatically. Reversing a judg- 
ment for the beneficiary, the court held 


that, since the agent was without authority 
to interpret the policies, the company was 
not estopped to repudiate his mistaken 
interpretation of the contract and to rely 
on its express provisions.—Union Life In- 
surance Company v. Burk. United States 
Circuit Court of Appeals, Tenth Circuit 
July 17, 1948. 13 CCH Lire Cases 300. 

Pierce Rodey, Rodey, Dickason & Sloan, Frank 
M. Mims, Jackson G. Akin, for Appellant. 


Otto Smith, Fred E. Dennis, Lynell G. Skarda, 
for Appellee. 


HEALTH 
AT TIME OF APPLICATION 


(GEORGIA) 


e Heart trouble 
Burden of proof 





In an action by the beneficiary to re- 
cover on two policies insuring the life of 
her husband, the insurer defended on the 
ground that the policies were void from 
their inception because the insured wilfully 
concealed that he had been advised that 
he had heart trouble and that digitalis and 
bed rest had been prescribed. The appli- 
cations were dated May 27, 1944, and July 
30, 1945, The insured died on November 14, 
1945, as a result of heart failure. The only 
witness, Dr. Jarrell, by whom defendant 
sought to prove the falsity of statements in 
the applications testified that he diagnosed 
the insured’s condition as myocarditis be- 
cause of the rapidity of his pulse. The doctor 
who attended the insured after Dr. Jarrell tes- 
tified to a thorough examination of the 
deceased on two occasions and that he 
found a normal heart for a man of his 
age. He explained that nervousness could 
cause a rapid pulse. The jury was au- 
thorized to find that defendant did not 
carry its burden of proof. Judgment for 
the beneficiary was affirmed.—Metropolitan 
Life Insurance Company v. Joye. Georgia 
Court of Appeals. July 8, 1948. 13 CCH 
Lire CasEs 310. 

W. W. Alexander, Thomasville, Georgia; 


Leonard Farkas, Walter H. Burt, Albany, 
Georgia, for Plaintiff. 


Jesse J. Gainey, Roy Segler, Thomasville, 
Georgia, for Defendant. 
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PILOT KILLED 
IN MOUNTAIN CRASH 


(MINNESOTA) 
e Aviation rider construed 





The insured, who was employed as an 
aircraft pilot by Northwest Airlines, Inc., 
had been engaged in piloting United States 
Air Transport Command planes for the 
airlines in the Alaskan region. The insured 
was killed when the plane, carrying nineteen 
military service passengers and _ cargo, 
crashed into a mountain top near Mount 
McKinley. An aviation rider in his life 
insurance policy covered death as a result 
of riding as a fare-paying passenger of 
a commercial airline flying on a regularly 
scheduled route between definitely estab- 
lished airports, but otherwise coverage, in 
the event the insured died as a result of 
travel or flight in or on any species of air- 
craft, or as a result of participation as 
a passenger or otherwise in any aviation 
or aeronautic operation, was limited to 
premiums paid. The court concluded that 
the evidence compelled a finding as a matter 
of law that the insured met his death in 
a manner which, under the provisions of 
the rider, limited recovery to the premiums 
paid. The evidence was uncontradicted 
that, had the insured escaped from the plane 
alive, he could not have survived the over- 
whelming combination of elements and 
terrain. Judgment was reversed with dir- 
ections to enter judgment for plaintiff in 
the lesser amount provided by the policies. 
—Onstad v. Minnesota Mutual Life Insur- 
ance Company. Minnesota Supreme Court. 


Filed July 30, 1948. 13 CCH Lire Cases 318. 


Bundlie, Kelley, Finley & Maun, Mandt Torri- 
son, William Eckholdt, 425 Hamm Building, St. 
Paul 2, Minnesota, for Respondent. 


Doherty, Rumble, Butler & Mitchell, E. 1006 
First National Bank Building, St. Paul, Minne- 
sota, for Appellant. 


STOMACH TROUBLE 
AT TIME OF POLICY DELIVERY 





(NEW JERSEY) 
e Cancellation of policy 
Fraud 
The insurer sought to cancel a policy 
delivered to the decedent on May 24, 1946, 


and based upon an application and physical 
examination made on April 30. That same 
day the decedent consulted a doctor, com- 
plaining that for some time he had been 
troubled by indigestion and gas, and slept 
poorly. The doctor attributed his condi- 
tion to the recent extraction of several 
teeth and prescribed a tablet. Two weeks 
later the decedent returned with the same 
complaints. X-rays were taken, and when 
the decedent made his visit to the doctor 
on May 21, he was told that he had a 
stomach obstruction and needed an opera- 
tion. The operation was performed on 
June 6. The patient lingered until July 24. 
He was not told, and probably did not 
suspect, that he had a cancer. But no 
man faces an abdominal operation lightly. 
Good faith required him to disclose these 
facts to the insurer, and his failure to do 
so amounted to fraud, entitling the insurer 
to cancellation—Metropolitan Life Insur- 
ance Company v. Macaulay. New Jersey 
Chancery Court. June 21, 1948. 13 CCH 
Lire CasEs 314. 

McCarter, English & Studer, Nicholas C. Eng- 


lish, 11 Commerce Street, Newark, New Jersey, 
for Complainant 


Hobart, Minard & Cooper, John Gaffey, 1180 
Raymond Boulevard, Newark, New Jersey, for 
Defendant. . 


RENEWAL 
OF TEN-YEAR TERM POLICY 


(PENNSYLVANIA) 
e@ Breach of contract 


Sufficiency of evidence 
Illegal dividends 
A ten-year term insurance policy issued 
on the life of plaintiff's decedent by defend- 
ant’s predecessor provided for renewal upon 
expiration. 
titled to a refund of the premiums paid 
because defendant wrongfully rescinded the 
contract and refused to renew it at the 
insured’s request. Letters introduced by 
plaintiff were insufficient to prove a request 
for renewal and defendant’s rescission of 
the agreement by refusal to renew. The 
policy provided for distribution of the sur- 
plus premium income. The fact that there 
was no surplus premium account to the 
credit of policies of the insured’s grade at 


Plaintiff claimed he was en- 
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the time of any distribution, and the fact 
that the distribution might not have stood 
the test of legality, was unimportant. A 
dividend, merely because illegally made, 
cannot be construed as an admission by 
the insurer of a breach of its contract. 
The evidence was insufficient to support 
a finding that these payments were made 
by defendant in recognition of a legal duty 
to return the premiums paid by the insured 
because of its obligation to renew the policy. 
Judgment for defendant was affirmed. 
—Brandies, Ancillary Admr. v. Charter 
Mutual Benefit Association. Pennsylvania 
Superior Court. Filed July 23, 1948. 13 
CCH Lire Cases 316. 


Horace M. Schell, 1804 Lincoln-Liberty Build- 
ing, Philadelphia, Pennsylvania, for Appellant. 


John J. Sullivan, Thomas A. Galbally, 2035 
Land Title Building, Philadelphia, Pennsylvania, 
for Appellee in Case Number 200. 


John J. Sullivan, Thomas A. Galbally, 2035 
Land Title Building, Philadelphia, Pennsylvania, 
for Appellant. 


Philip S. Polis, 1203 North American Building. 
Philadelphia, Pennsylvania, for Appellee in Case 
Number 243. 


INSURANCE AGENT 
‘AS MORTUARY EMPLOYEE 


(SOUTH CAROLINA) 
@ Validity of statutory prohibition 


Plaintiffs sought to enjoin the enforce- 
ment of a statute which made it unlawful 
and punishable by fine and imprisonment 
for a life insurance company to own a mor- 
tuary or for an employee or owner of a 
mortuary to be licensed as an insurance 
agent. The court granted the injunctive 
relief sought, concluding that the statute 
was arbitrary and discriminative and tended 
to destroy plaintiff company and its business 
in violation of the due process and equal 
protection clauses of the United States 
Constitution —Family Security Life Insur- 
ance Company et al. v. Daniel, Attorney 
General of South Carolina et al. United 
States District Court, Eastern District of 
South Carolina, Columbia Division. Filed 
August 12, 1948. 13 CCH Lire Cases 328. 


INSANE SUICIDE 


(NEW YORK) 


e Exclusion clause 
Variance with statute 


The insured took his life by hanging. His 
policy of life insurance contained a clause 
limiting liability to premiums paid if he died 
within two years from the date of issuance 
by self-destruction, while sane or insane. 
The suicide clause was approved by the 
Superintendent of Insurance on July 14, 
1941, at which date the Insurance Law stat- 
ed that no policy was to contain a provision 
excluding liability for self-inflicted death 
except for death due to suicide within two 
years from the date of issuance. The court 
held that the Superintendent’s approval of 
the suicide clause in the policy was without 
effect. The Insurance Law covered only 
self-destruction by a sane insured, and the 
statute required that the policy be enforced 
as if such statutory exclusion were the only 
suicide proviso set forth in the policy. 
Plaintiff had presented evidence that the 
insured was given to insane impulses. 
Judgment of dismissal was reversed.— 
Franklin v. John Hancock Mutual Life In- 
surance Company. New York Court of 
Appeals. June 16, 1948. 13 CCH Lire 
Cases 348. 

Otho S. Bowling, Fred J. Munder, for Ap- 
pellant. 

George W. Riley, for Respondent. 


DAUGHTER v. WIFE 


(OKLAHOMA) 


@ National Service Life Insurance 
Application unclear 


The insured’s wife and a daughter by a 
previous marriage both sought to recover 
the proceeds of his National Service Life 
Insurance policy. The application desig- 
nated his wife as principal beneficiary and 
the daughter as contingent beneficiary. He 
had previously obtained a policy in the same 
amount for the benefit of his wife. The 
application specified the amount to be paid 
to each beneficiary at $5,000 and also speci- 
fied that the policy was to be mailed to the 
daughter. Shortly before sailing for over- 
seas seryice, the insured wrote his daughter 
a letter in which he said, “I took out $5,000 
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insurance for you. I will mail you your 
papers when I receive them.” The court 
was of the opinion that the application, the 
circumstances under which it was submitted 
and the letter, considered together, made it 
reasonably certain that it was the insured’s 
desire and intent that the policy be for the 
benefit of his daughter. Judgment for the 
daughter was affirmed.—Foster v. Wining- 
ham, etc. United States Circuit Court of 
Appeals, Tenth Circuit. August 9, 1948. 
13 CCH Lire Cases 346. 

Paul Dudley, Dudley, Duvall & Dudley, for 
Appellant. 

Tom Garrett, for Appellees. 


NEGLIGENT FAILURE 
TO ACT ON APPLICATION 


(CALIFORNIA) 


@ Survival of action 
Widow’s cause of action 


The decedent applied for life insurance 
and paid the initial premium, but defendant 
insurer failed to pass upon it until after his 
death several months later. The court, re- 
versing a judgment of dismissal, held that a 
cause of action existed, based primarily on 
breach of contract, either express or implied, 
to act upon the application within a reason- 
able time, and upon the death of the appli- 
cant passed to the administrator of the 
estate. A cause of action could be shown 
in favor of the insured’s wife, the bene- 
ficiary, if the pleadings were sufficient to 
show that at all times she had some com- 
munity property right in and to the policy, 
if issued, and still had some right in the 
applicant’s cause of action for negligent 
failure to act upon the application within 
a reasonable time.—Smith et al. v. Minne- 


sota Mutual Life Insurance Company et al. 
California District Court of Appeal, Fourth 
District. July 6, 1948. 13 CCH Lire Cases 
323. 


Gray, Cary, Ames & Driscoll, for Appellants. 
Luce, Forward, Lee & Kunzel, for Respondents. 


MISDESCRIPTION 
OF BENEFICIARY 


(SOUTH CAROLINA) 
@ Rival claimants 


The insured designated “Mary L. Bynum, 
wife of the insured” as beneficiary of his 
two life insurance policies. His widow, 
Ruth Littles Bynum Greenwood, who re- 
married after his death, the administrator 
of his estate, and Mary Lois Williams Lind- 
sey, a woman with whom he had lived for 
a considerable period of time as man and 
wife, all claimed the proceeds. The widow 
claimed that since there was no person an- 
swering the description of the beneficiary, 
as the only lawful wife of the insured she 
was the beneficiary under the policy. The 
administrator claimed the proceeds under 
the provision of the policies that if a policy 
is made payable to a non-existing person, 
the proceeds will be payable to the estate. 
The court was convinced that Mary Lois 
Williams Lindsey and “Mary L. Bynum, 
wife of the insured” were one and the same 
person and that the designation “wife of 
the insured” involved merely a misdescrip- 
tion of the person intended as beneficiary. 
Judgment was entered for Mary Lindsey. 
—Bynum v. The Prudential Insurance Com- 
pany of America. United States District 
Court, Eastern District of South Carolina, 
Columbia Division. Filed April 10, 1948 
13 CCH Lire Cases 349. 


a 


Puerto Rico Places Premium Limit 


The Puerto Rico Insurance Superintendent issued a ruling recently govern- 
ing payment of premiums on risks of fire, marine, accident, public liability, bonds 
and miscellaneous risks. All premiums must be collected in full when the risk 
is written or has been renewed. The insured is given forty-five days to pay the 
premium and unless the agent collects the premium within that time it is con- 


sidered a rebate in violation of law. 
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Vendor's Liability 
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FALL FROM BROKEN SCAFFOLD 





(ILLINOIS) 


@ Workman injured 
Statutory violation 


Plaintiff, a tenant in defendant’s apartment 
house, along with defendant and one Bauer, 
erected a scaffold in the hallway for redec- 
orating purposes. Plaintiff and Bauer were 
on the scaffold working, when one of the 
planks broke and both men fell to the floor 
and were injured. Plaintiff based his action 
in the lower court on the theory that the 
scaffold was unsafe and constructed in vio- 
lation of the statute regulating the erection 
of scaffolds. He recovered $2,000, the court’s 
theory being that this was not an ordinary 
negligence action as contended by defend- 
ants, but rather a statutory one. On appeal, 
the court said that since the criminal por- 
tions of the statute were not applicable to 
the issues involved in this suit, and because 
the erroneous part of the instruction, rela- 
tive to the penal part of the statutory pro- 
visions of the Scaffold Act, was read to the 
jury, the judgment was reversed and re- 
manded.—Rimmke v. Gierich et al. Illinois 
Appellate Court, Second District. June 4, 
1948. 16 CCH NEG.Icence Cases 100. 

Krusemark & Krusemark, Joliet, Illinois, for 
Appellants. 


Murphy & Anderson, Orville R. Seiter, Joliet, 
Illinois, for Appellee. 


ICE ON SERVICE STATION AREA 


(NEW JERSEY) 
e Pedestrian injured 


To avoid the longer public route by side- 
walk, the concrete area of the gasoline sta- 
tion leased by defendant was used as a shorter 
route by the public. On the premises in 
front of the station defendant piled snow, 
which melted and froze, giving the concrete 
a slippery surface. Plaintiff wife was cross- 
ing defendant’s premises on her way to the 
store when she slipped on the ice and fell. 
Plaintiff wife was a licensee upon defend- 
ants’ property. There were no facts from 
which an express or implied invitation could 
be inferred so as to invoke upon defendant 
the duty to render the premises safe to plain- 
tiff. Judgment of nonsuit was affirmed.— 
Corbett et ux. v. Warner et al. New Jersey 











NEGLIGENCE (Other than 
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Automobile) 





Supreme Court. June 12, 1948. 16 CCH 
NEGLIGENCE CASEs 88. 

Joseph I. Freiman, 707 Summit Avenue, Union 
City, New Jersey, for Plaintiffs, Appellants. 


Cox & Walburg, William H, D. Cox, 1180 Ray- 
mond Boulevard, Newark, New Jersey, for De- 
fendant, Respondent. 


ICICLES 
DRIPPING ONTO SIDEWALK 


(MASSACHUSETTS) 


e Pedestrian injured 
Abutting owners’ liability 


On the sidewalk in front of premises owned 
by defendants, plaintiff slipped and fell on 
ice, three or four inches thick. On the front 
of defendants’ house was a bay window, the 
bay extending about two feet over the side- 
walk. On top of the bay was a cornice 
which projected about eight inches over the 
bay. There were no gutters or conductors 
on the front of the house. At the time of the 
accident there were icicles, from which water 
was dripping, hanging from the roof of the 
bay. The court was of the opinion that the 
case was properly submitted to the jury, 
which could have found that the ice on which 
plaintiff fell was formed from water that 
came from icicles on the roof of the bay. 
Defendants’ exception to the denial of their 
motion for a directed verdict was overruled. 
Ferreira v. Gross et al. Massachusetts Su- 
preme Judicial Court. July 2, 1948. 16 CCH 
NEGLIGENCE CASES 124. 

S. H. Lewis, W. H. Gross, for Defendants. 

L. Karp, for Plaintiff. 


FRESHLY WAXED FLOOR 


(CALIFORNIA) 


e Tenant’s employee injured 
Landlord’s liability 


Plaintiff fell on the newly waxed linoleum 
hallway floor on premises where she was 
employed as a posting clerk in an office of a 
tenant of defendants. If a landlord creates 
a condition on his premises which is less safe 
than before and where the hazards are not 
open and obvious in all particulars, a duty 
is owed to tenants or invitees who were 
familiar with the former condition to apprise 
them of this increase in risk factor. There 
was testimony that the hallway floor was 
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not of uniform slipperiness throughout and 
that this was not known to plaintiff, but 
could, by proper inspection, have been ascer- 
tained by defendants. Judgment for plain- 
tiff was affirmed.—Foster v. A. P. Jacobs & 
Associates et al. California District Court 
of Appeal, First District, Division Two. 
May 28, 1948. 16 CCH NEGLIGENCE CASEs 76. 
Hadsell, Sweet & Ingalls, for Appellants. 
John J. Taheny, for Respondent. 


PORCH COLLAPSES 


(OHIO) 
e@ Landlord’s liability 


The decedent sustained fatal injuries when 
the second floor back porch of the suite 
which she rented from defendant collapsed, 
and she fell to the first floor porch. Several 
months earlier when plaintiff had notified 
defendant that the porch needed repair, he 
nailed the porch floor to the side of the house 
and nailed reinforcements to the posts sup- 
porting the porch. Defendant testified that 
he could not understand why the porch had 
collapsed unless someone had pulled out 
some of the galvanized nails he had inserted. 
Plaintiff argued that when the landlord elected 
to make repairs, it was his duty to do so 
non-negligently. There was evidence to sus- 
tain the jury’s verdict for plaintiff, and judg- 
ment in her favor was affirmed.—Johnson, 
Admx. v. Dumech. Ohio Court of Appeals, 
Eighth District, Cuyahoga County, July 6, 
1948. 16 CCH NEcLIcENcE CAsEs 95. 

Walter & Haverfield, Franklin A. Polk, for 
Plaintiff, Appellee. 

E. A. Binyon, for Defendant, Appellant. 


GAS HEATER IGNITES DWELLING 


(LOUISIANA) 
© Res ipsa loquitur 


Plaintiff purchased a gas burning heater 
from defendant, who installed it in plaintiff's 
residence and warranted, impliedly at least, 
that it would satisfactorily perform the func- 
tion for which it was purchased. However, 
less than two days from the time of its in- 
stallation, and without any act by plaintiff, 
it started a fire which caused serious dam- 
age to the house. On rehearing, the court 
reexamined the evidence and concluded that 
the trial judge was fully warranted in hold- 


ing that plaintiff established with reasonable 
certainty that the heater was the sole cause 
of the fire. Even though the heater was not 
in defendant’s possession at the time of the 
damage, the res ipsa loquitur doctrine was 
nonetheless applicable, since plaintiff estab- 
lished that no one had tampered with or 
attempted to manipulate the heater from the 
time it was installed by defendant’s agents 
until the time of the fire some thirty-nine 
hours later. Judgment for plaintiff was af- 
firmed.—Plunkett et ux. v. United Electric 
Service. Louisiana Supreme Court. June 15, 
1948. 16 CCH NEGLIGENCE CAsEs 74. 


MINOR KICKED BY HORSE 


(ILLINOIS) 


@ Stable owners’ liability 
Illegal employment 


The thirteen-year-old plaintiff, who was 
seriously injured when he was kicked by a 
horse which he was paid to walk or graze 
after the horse had a workout or had raced, 
brought suit against the owner of the horse, 
the trainer who had hired the boy, and the 
corporations which owned and operated the 
race track and stables. The corporations ap- 
pealed from a judgment for $35,000 for the 
boy, contending that they did not know he 
was under fourteen years of age and had 
no reason to believe that he was employed 
illegally for compensation by the trainer of 
the horse. Though plaintiff was seen day 
after day within the stable enclosure, no 
effort was made by either the police officers 
who were employed by defendant corpora- 
tions or the gateman, to determine whether 
he had credentials. Judgment for plaintiff 
was affirmed.—Gorczynski, etc. v. Nugent et 
al., Washington Park Jockey Club et al. 
Illinois Appellate Court, First District. June 
23, 1948. Released July 12, 1948. Rehearing 
denied, July 9, 1948. 16 CCH NEGLIGENCE 
Cases 120. 


CHILD DROWNED 
IN UNFENCED POND 


(TENNESSEE) 
e@ Property owner’s liability 
The pond in which plaintiff’s nine-year- 
old decedent drowned had been constructed 
by a sand and gravel company on property 
owned by defendants. Use of the pond had 
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been abandoned, but it was allowed to re- 
main for use as a water supply for house 
and farm by defendant property owners. 
There was no fence around the pond, which 
could not be seen from the highway, but 
there was a fence between defendants’ prop- 
erty and the highway. The parents of the 
deceased did not know of the presence of 
the pond, although they lived only five hun- 
dred to seven hundred yards from it. To 
hold defendants liable would cast upon land- 
owners the duty of fencing out all children 
to whom the doctrine of attractive nuisance 
might be held to apply. Judgment for plain- 
tiff was reversed and the suit dismissed.— 
Hen Valley Sand & Gravel Company et al. 
v. Coker, Admr. Tennessee Court of Appeals, 
Eastern Division. July 14, 1948. 16 CCH 
NEGLIGENCE CASES 124. 

D. O. Harris, Harriman, Tennessee, for Plain- 
tiff in Error. 


R. H. Ward, Kingston, Tennessee, for Defend- 
ant in Error. 


SYRUP ON SIDEWALK 


(CONNECTICUT) 


© Pedestrian injured 
Municipality’s liability 
Notice 

At 12:15 p. m. a boy dropped a bottle of 
maple syrup on the sidewalk. The bottle 
broke, and the syrup spread in a circle about 
four yards in circumference. Soon afterwards 
a pedestrian slipped on the syrup and fell 
but was not injured. Shortly before 1 p. m. 
plaintiff slipped, fell and was injured. There 
was no claim of actual notice. The existence 
of the defect did not exceed forty-five min- 
utes. A finding of constructive notice of a 
defect of this character based on the duty 
of general supervision and inspection would 
be unreasonable in view of the short time it 
existed and the extent of the problem facing 
the city, even though the defect was located 
on one of its most heavily used sidewalks. 
The trial court correctly granted defend- 
ant’s motion to set aside the verdict—Ward 
v. City of Hartford. Connecticut Supreme 
Court of Errors. July 21, 1948. 16 CCH 
NEGLIGENCE CASES 79, 

Dennis P. O'Connor, John W. Joy, for Plain- 
tiff, Appellant. 


James D. Cosgrove, Assistant Corporation 
Counsel, Franz J. Carlson, Corporation Counsel, 
for Defendant, Appellee. 


UNLIGHTED EXCAVATION 


(NEW JERSEY) 


@ Pedestrian injured 
Contractors’ liability 





Plaintiff was injured at night when he fell 
into an unlighted ditch in front of a building 
which Hrinko and his wife had contracted 
with defendant general contractor to build. 
The trial court entered judgment against 
Hrinko, who had been paid by the contrac- 
tors for making the excavation, and granted 
a nonsuit in tavor of the general contractor 
and plumbing subcontractor on the theory 
that there was no master and servant rela- 
tionship between the contractors and Hrinko. 
The reviewing court reversed and ordered 
a new trial, holding that the contractors, 
having authorized “that which became a 
public nuisance”, were equally liable with 
Hrinko, who actually did the work. The 
trial court erred in taking the case from the 
jury—May v. Hrinko et al. New Jersey 
Supreme Court. June 24, 1948. 16 CCH 
NEGLIGENCE CASEs 92. 

Philip Blancher, John J. Rafferty, 55 Pater- 


son Street, New Brunswick, New Jersey, for 
Plaintiff, Appellant. 

Cox & Walburg, Harry E. Walburg, 1180 Ray- 
mond Boulevard, Newark, New Jersey, for De- 
fendant, Respondent Bukraba. 

Milton Weiss, 56 S. Main Street, Manville, 
New Jersey, for Defendant, Respondent Liwon- 
chuck. 


UNEVEN STREETCAR TRACKS 


(OHIO) 


e Pedestrian injured 
Contributory negligence 


Plaintiff had crossed the streetcar tracks 
in the daytime at the place in question twenty- 
five or thirty times prior to the time she fell. 
She knew the tracks were three inches above 
the level of the walk at this point. She lifted 
her foot to step over the rail, but caught her 
toe and fell. Plaintiff admitted that she 
crossed the tracks at a place other than a 
crosswalk, although she knew there were 
crosswalks about 180 feet away. Defendant 
cities were charged with creating a common- 
law nuisance in maintaining the tracks in a 
dangerous condition and without sufficient 
lighting. Reversing a judgment for plaintiff, 
the court held that plaintiff’s own testimony 
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raised an inference of her contributory neg- 
ligence and that the trial court should have 
sustained defendants’ motions for directed 
verdicts.—Chevalier v. The Lakewood Housing 
Company et al. Ohio Court of Appeals, Cuy- 
ahoga County, Eighth District. July 19, 1948. 
16 CCH NEGLIGENCE CASEs 128. 
Woodle & Wachtel. for Plaintiff, Appellee. 


Robert J. Shoup, Richard C. Green, for City 
of Cleveland. 


Charles F. Ross, for City of Lakewood. 


MINOR SHOT BY SOLDIER 


(NEW YORK) 


e Federal Tort Claims Act 
Canning company premises 


Private Wuebben was one of a detach- 
ment of soldiers who were guarding prison- 
ers of war at work for a canning company. 
The brother of the minor plaintiff was an 
employee of the canning company. It was 
the custom for a member of the family to de- 
liver a lunch to the brother at the plant. 
While the minor plaintiff was standing on 
plant property, he was shot by Private Wueb- 
ben with a thirty calibre rifle, the bullet 
entering the leg and thigh. The government 
contended that the minor was a mere li- 
censee or trespasser, whereas plaintiff con- 
tended that the minor was an invitee on the 
canning company’s premises. Since the minor 
was not on government property, whatever 
obligation the owner owed to the minor had 
no effect upon defendant’s liability. Judg- 
ment was entered for plaintiff.—Mann, etc. 
v. United States of America. United States 
District Court Western District of New 
York. Filed July 6, 1948. 16 CCH NEctI- 
GENCE CAsEs 118. 

Stedman, Waterman & Garnier, Albert J. 
Waterman, Batavia, New York, for Plaintiffs. 


George L. Grobe, United States Attorney. 
Buffalo, New York, Austin Donovan, Assistant 
United States Attorney, for Defendant. 


ROLLER RINK PATRON INJURED 


(CALIFORNIA) 


e Reckless skater 
Owner’s liability 


Mrs. Endelman saw plaintiff lying on the 
floor of defendants’ skating rink about ten 
feet from a side rail and a group of people 
collected around her. While Mrs. Endelman 


was bending over plaintiff, a patron, skating 
backwards and apparently pursued by an- 
other skater, fell on top of Mrs. Endelman 
and plaintiff, whose injuries included a dou- 
ble fracture at the head and neck of the 
right femur which resulted in a permanent 
crippling and shortening of the leg. De- 
fendants were charged with failure to secure 
sufficient guards, supervision or protection 
to prevent reckless skating. While the op- 
erator of a skating rink is not an insurer of 
the patrons’ safety, nevertheless, he owes a 
duty to protect them from risks other than 
those normally incident to the sport. Judg- 
ment for plaintiff was affirmed.—Hairston 
v. Studio Amusement, Ltd., et al. California 
District Court of Appeal, Second District, 
Division One. July 14, 1948. 16 CCH NEc- 
LIGENCE CASEs 134. 

Bauder, Veatch & W. I. Gilbert, Robert E. 
Ford, for Appellants. 

S. L. Kurland, for Respondent. 


SWEET POTATOES 
DESTROYED BY FIRE 


(TENNESSEE) 
e Warehouseman’s liability 


Plaintiffs recovered a judgment in the 
lower court for loss of sweet potatoes which 
were stored in defendants’ warehouse and 
destroyed by fire. Discussing the questio» 
of the liability of a landlord to a third person 
for negligence of a tenant, the reviewing 
court declared that defendants, as ware- 
housemen, were responsible for having neg- 
ligently exposed plaintiff’s property to the 
hazard of fire, including the lack of adequate 
means of extinguishing or arresting fire. It 
was for the jury to say whether the acts or 
omissions of defendants in maintaining a 
warehouse along with the leasing of other 
space to roomers and to a restaureteur in 
the same building constituted a negligent 
exposure of plaintiff’s property to the hazard 
of fire in the double aspect of prevention 
and suppression. Judgment for plaintiffs was 
affirmed.—Fields v. Gordon et al. Tennessee 
Court of Appeals, Jackson. Filed July 2, 
1948. 16 CCH NEGLIcENGE Cases 114. 


Harry E. Jones, George C. Rowlett, Martin, 
Tennessee, for Plaintiffs in Error. 


J. W. Rankin, R. E. L. Gallimore, Martin, 
Tennessee, John W, Hart, Union City, Tennes- 
see, for Defendant in Error. 
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TURKISH BATH PATRON SLIPS 


(NEW YORK) 
© State’s liability 





Plaintiff wife slipped and fell over a step 
outside the door leading from the steam 
room in the Roosevelt Baths at Saratoga 
Springs, New York. Upon entering, she 
was placed in.charge of an attendant, who 
took her to a bench in the steam room, 
turned on the steam and returned to the 
outer room. After about fifteen minutes plain- 
tiff decided to leave. Without summoning 
the attendant, plaintiff stepped to the door, 
opened it, stepped forward and fell. The 
court dismissed plaintiffs’ claims, holding 
that plaintiffs failed to prove any lack of 
supervision, since plaintiff wife did not at- 
tempt to summon the attendant. Familiar 
with the premises, she left the room of her 
own accord, opened the door and stepped 
forward without looking.—Radin et ux. v. 
The State of New York. New York Court 
of Claims. June 29, 1948. 16 CCH NEctI- 
GENCE CASES 116, 

Simon Rosenstock, for Claimants. 

Nathaniel L. Goldstein, Attorney General, Sid- 
ney B. Gordon, Assistant Attorney General, for 
State of New York. 

Walter Fullerton, Francis Dorsey, for Sara- 
toga Springs Authority. 


NEGLIGENT EXTRACTION? 


(TEXAS) 
@ Dentist’s liability 
Patient injured 
Sufficiency of evidence 





Suffering pain with a wisdom tooth and 
a swollen jaw, plaintiff visited defendant 
dentist, telling him that another dentist had 
refused to pull the tooth because of infec- 
tion, but that he was suffering and wished 
relief. Defendant gave him a hypodermic 
injection near the tooth, which caused blood 
to run out of his mouth and nose, and then 
proceeded to pull the tooth. Shortly after 
plaintiff left the office, his face began to 
swell, his mouth was drawn, and his left eye 
closed. At the time of trial he still had 
trouble with his mouth and eye. Plaintiff 
failed to prove defendant negligent, to es- 
tablish a breach of duty or that such was 
the proximate cause of his injuries. Judg- 
ment for defendant was affirmed.—Devereauz 


v. Smith. Texas Court of Civil Appeals, Tenth 
Supreme Judicial District, Waco. July 22, 
1948. 16 CCH NEGLIGENCE CAseEs 109. 

J. S. Simkins, Doyle Pevehouse, Corsicana 
Texas, for Appellant. 


Thompson, Knight, Harris, Wright & Weis- 
berg, Dallas, Texas, Roe & Ralston, Corsicana, 
Texas, for Appellee. 


TENANT'S EMPLOYEE 
SLIPS ON BACK STAIRWAY 


(NEW JERSEY) 


e Absence of lighting 
Contributory negligence 


Plaintiff, an employee of a tenant in de- 
fendant’s office building, was descending from 
the fourth to the third floor by the back 
stairway when he missed his footing and 
fell. When plaintiff entered the stairway, he 
observed that there was no artificial light. 
He knew that there was also an elevator and 
the front stairway available for his use. 
There was a janitor, who could have been 
advised of the situation and who could have 
corrected it before the descent was under- 
taken. The trial judge incorrectly refused to 
direct a verdict for defendants on the ground 
of plaintiff's assumption of risk and con- 
tributory negligence as a matter of law. 
Judgment for plaintiff was reversed.—Nau- 
man v. Central & Lafayette Realty Com- 
pany, Inc. New Jersey Supreme Court. July 
29, 1948. 16 CCH NEGLIGENCE CasEs 144. 

Mintz & Herships, Hymen B. Mintz, 11 Com- 


merce Street, Newark, New Jersey, for Plain- 
tiff, Respondent. 


George F. Lahey, Jr., 60 Park Place, Newark, 
New Jersey, for Defendant, Appellant 


TORN LINOLEUM 
AT TOP OF STAIRS 


(NEW HAMPSHIRE) 
© Licensee injured 


Plaintiff, who had been invited to defend- 
ant’s home to do some sewing, fell down a 
flight of steps from defendants’ piazza when 
she caught her toe in a torn piece of linoleum 
at the edge of the top stair. Plaintiff was a 
gratuitous licensee, or bare licensee, toward 
whom defendants owed only a duty to ex- 
ercise reasonable care to disclose to her dan- 
gerous defects which were known only to 
them and likely to be undiscovered by the 
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licensee. Defendant’s testimony that she 
knew it was dangerous to have the torn 
piece of linoleum turned up and that it had 
been in that position for several days was 
sufficient to support a finding that her knowl- 
edge was such as to impose upon her a duty 
to disclose the dangerous situation to plain- 
tiff. Judgment for plaintiff was affirmed 
Mitchell v. Legarsky et al. New Hampshire 
Supreme Court. July 6, 1948. 16 CCH NEc- 
LIGENCE CASEs 117. 


Robert E. Early, Paul J. Doyle, for Plaintiff. 


Albert Terrien, Thomas J. Leonard, for De- 
fendants. 


OPERATOR 
ABANDONS STREETCAR 


(ALABAMA) 
e Passenger injured 


When the operator of defendant’s street- 
car, in which plaintiff wife was a passenger, 
abandoned the streetcar, taking the control 
handles with him and entering a private 
home, the streetcar moved rapidly down a 
grade, left the track and crashed into a parked 
automobile. The jury returned a verdict of 
$5,000 for plaintiff wife and a verdict of $700 
in favor of her husband. Tendencies of the 
evidence indicated that the floating kidney 
condition of plaintiff wife was the result of 

‘the accident; that the condition was perma- 
nent, causing severe pain, weariness and 
neurasthenia; and that there was no cure 
for plaintiff wife other than an expensive, 
disabling major operation. The court was 
unwilling to conclude that the damages were 
excessive, and judgments for plaintiffs were 
affrmed.—Birmingham Electric Company v. 
Farmer et vir. Alabama Supreme Court. 
June 30, 1948. 16 CCH NEGLIGENce CAsEs 92. 


Lange, Simpson, Robinson & Somerville, 1029 
Frank Nelson Building, Birmingham, Alabama, 
for Appellant. 


Charles W. Greer, George Rogers, Frank Nel- 
son Building, Birmingham, Alabama, for Ap- 
pellees. 


GAS EXPLOSION IN STEAM TABLE 


(TENNESSEE) 
e Restaurant cook injured 


Plaintiff sustained injuries when gas ex- 
ploded in the steam table of a restaurant 
where he was a cook. Defendant was charged 


with failure to check the gas pipes after 
changing the location of the gas appliances 
the day before the explosion occurred, with 
the result that gas accumulated in the burner 
of the steamer and exploded when plaintiff 
attempted to light it the next morning. There 
was positive testimony that the pipes were 
checked after the work was done with a 
monometer and that the same test made 
after the explosion revealed no leak. There 
had been no repairs made on the steam table, 
the burners of which were enclosed in a 
compartment and practically sealed off from 
outside atmosphere. Since the cause of the 
explosion was a matter of conjecture, the 
evidence was insufficient to support plain- 
tiff’s contention. Judgment of dismissal was 
affirmed.—Tennessee Rulane Company v. 
3roome. Tennessee Court of Appeals, East- 
ern Section. July 14, 1948. 16 CCH NEcuI- 
SENCE CaSEs 104. 

H. E. Wilson, Kingsport, Tennessee, Sim- 


monds & Bowman, Johnson City, Tennessee, for 
Plaintiff in Error. 


Harry L, Garrett, Kingsport, Tennessee, for 
Defendant in Error. 


DEFECTIVE DRIVEWAY 


(CONNECTICUT) 


e@ Tenant injured 
Landlord’s liability 


Defendants owned land on which stood 
a dwelling house and a building in the rear 
consisting of three separate garages, one of 
which had been used as a machine shop and 
for the storage of drilling equipment. A 
driveway led from the street to this building 
and was the sole means of access to it and 
to the rear door of the dwelling. Defendants 
rented the house and two of the garages to 
plaintiff and her husband on an oral month- 
to-month lease, retaining the third garage 
and the attic and cellar of the house for 
storing furniture. Later, defendants rented 
the third garage to plaintiff’s son, leaving 
some material stored there. Subsequently, 
plaintiff fell while walking on the driveway, 
which was in a defective condition. The jury 
could have found that the parties did not 
intend to include the driveway in the lease 
and that control over it and the duty to keep 
it in repair remained with defendants, Plain- 
tiff and her husband acquired only the right 
to use it in common with defendants. There 
was no error in the denial of the motion to 
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set aside the verdict in favor of plaintiff.— 
Zorn v. Beal et al. Connecticut Supreme 
Court of Errors, New Haven County. July 
28, 1948. 16 CCH NEGLIGENcE Cases 126. 


DeLancey Pelgrift, for Defendants, Appellants. 


William J. Secor, Jr., J. Warren Upson, for 
Plaintiff, Appellee. 


GAS EXPLOSION IN MARKET 


(SOUTH CAROLINA) 


e@ Tradesman injured 
Municipality’s liability 

Plaintiff’s interstate, who was engaged in 
his trade in the Columbia Curb Market in 
Assembly Street, was killed by an explosion 
in the nearby business place of one Wessels 
in the market. Wessels occupied a building in 
the market place, formerly the center of 
the street, under license from the city, where- 
in he ripened fruit by use of a dangerous 
gas, which, it was alleged, was ignited by a 
spark from some electrical appliance in use 
in the building. It was argued that the build- 
ing containing the dangerous gas, or the gas 
itself, was a defect in the street within the 
meaning of Section 7345, Code of 1942, so 
as to impose liability upon the municipality. 
The trial court sustained a demurrer to the 
complaint, and its judgment was affirmed on 
appeal. The danger area resulting from the 
use of the gas was adjacent to, but not 
upon, the travelled portion of the street, and 
hence was not within the purview of the stat- 
ute.—Abernathy, Admr., et al. v. The City 
of Columbia. South Carolina Supreme Court. 
July 13, 1948. 16 CCH NEGLIGENCE Cases 129, 

N. A. Theodore, H. H. Edens, A. F. Spigner, 


Jr., C. T. Graydon, John Grimball, Columbia, 
South Carolina, for Appellants. 

Paul A. Cooper, John W. Sholenberger, Ed- 
ward W. Mullins, Columbia, South Carolina, for 
Respondent. 


AIRPLANE CRASH 





(UTAH) 
® Res ipsa loquitur 
Plaintiffs’ father, a passenger on a plane 
owned and operated by defendant air line, 
was killed in a crash during a regularly 
scheduled flight. Relying wholly on an 
inference of negligence under the res ipsa lo- 


quitur doctrine, plaintiffs alleged that the ac- 
cident was one which would not have occurred 


in the ordinary course of events had defend- 
ant exercised ordinary care, specifically, 
failure of inspection to discover a structural 
weakness. The court instructed the jury with 
reference to the presumption that a deceased 
person such as the pilot exercised reason- 
able care for his own concern, supplemented 
by the statement that negligence might not 
be inferred or presumed against it. The lat- 
ter portion of the instruction rendered it 
erroneous. However, the error was harmless, 
since counsel for plaintiffs in his closing 
argument expressly absolved the pilot from 
any charge of negligence. Judgment for 
defendant was affirmed.— Bratt et al. v. 
Western Air Lines, Inc. United States Cir- 
cuit Court of Appeals, Tenth Circuit. July 
30, 1948. 16 CCH NEGLIGENcE Cases 144. 
Brigham E. Roberts, Parnell Black, William 
H. DeParcq, Donald T. Barbeau, for Appellants. 


Forrest A. Betts, Arthur E. Moreton, for 
Appellee. 


OBSTRUCTION IN CITY SEWER 


(GEORGIA) 


@ Merchandise damaged 
Municipality’s liability 

Plaintiffs operated a shop in the basement 
of a building. In the rear was a small closet 
with a commode used by the owners and 
patrons who visited the store. When it 
showed signs of overflowing, a plumber 
made an examination and found that the 
pipe from the commode to the city sewer 
was unobstructed and that the overflow was 
caused by an obstruction somewhere in the 
city sewer, which was causing the sewage 
to overflow into plaintiffs’ place of business. 
The trial court sustained a demurrer to the 
petition and dismissed the action against 
the mayor and city aldermen. In this state 
it is settled that the duty of a city to main- 
tain its sewage and drainage system in good 
working condition is a governmental func- 
tion. It was not alleged that the system was 
operated for profit or that substantial charges 
were made for the ordinary use and benefits 
of the system. Judgment of dismissal was 
affirmed.—Foster et al. v. Mayor, etc. of Sa- 
vannah. Georgia Court of Appeals. June 18, 


1948. 16 CCH NEGLIGENCE CAsEs 147. 


Aaron Kravitch, Savannah, Georgia, for Ap- 
pellants. 


John C. Wylly, Fred B. Davis, 
Georgia, for Appellee. 


Savannah, 
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TROUSER CUFF 
CAUGHT IN TRACKS 


(ALABAMA) 


e@ Pedestrian injured 
Railroad’s liability 

Defendant’s railroad tracks passed over 
Divide Crossing, a public dirt road crossing 
in a sparsely inhabited community. There 
were no crossing signs; travel over the road 
was infrequent. A week prior to the ac- 
cident in question the section crew repaired 
the tracks by filling in the crossing with 
cinders and had inspected the crossing daily. 
Plaintiff, who lived near the crossing with 
his family, was injured when his trouser 
cuff was caught by a piece of cable imbedded 
between the tracks, and he was unable to 
clear the tracks in time to avoid being struck 
by an approaching train. The court reversed 
a judgment for plaintiff and remanded the 
cause for a new trial, holding that the ver- 
dict was contrary to the great weight of the 
evidence.—Louisville & Nashville Railroad 
Company v. Simmons, etc. Alabama Su- 
preme Court. July 31, 1948. 16 CCH NEGLI- 
GENCE CAsEs 134. 

White E. Gibson, Jr., Comer Building, Bir- 


mingham, Alabama, Charles E. Eyster, Eyster 
Building, Decatur, Alabama, for Appellant. 


Taylor, Higgins, Koenig & Windham, 312 


, Comer Building, Birmingham, Alabama, for 
Appellee 


MIDDLE BRIDGE PLANK SAGS 


(LOUISIANA) 


@ Minor falls from bridge 
Contributory negligence 


Plaintiff’s son, an eleven-year-old boy, fell 
off a bridge which spanned a canal in the 
city. Ona prior hearing it was held that the 
child was guilty of contributory negligence. 
Upon reconsideration, the court reversed its 
ruling. The boy was walking rather fast on 
the side plank and nearly fell in the ditch. 
He then put his foot on the middle plank, 
which bounced, causing him to fall on the 
bridge and roll over in the ditch. This in- 
dicated that the boy was attempting to 
exercise due care in walking on the side 
plank. He was in third grade, which did 
not indicate that he was a bright, intelligent 
or well-matured child. However, a boy of 
eleven years in the third grade should not 


have been required to bear in mind con 
stantly and continuously that a plank in 
the middle of a city bridge would sag when 
stepped upon. Judgment of dismissal was 
vacated and entered for plaintiff—Delahous- 
saye v. City of New Iberia. Louisiana Court 
of Appeal, First Circuit. May 26, 1948. 16 
CCH NEGLIGENCE CAsEs 30. 

Helm & Simon, New Iberia, Louisiana, for 
Appellant. 


Jacob S. Landry, Guyton H. Watkins, New 
Iberia, Louisiana, for Appellee. 


FINGER PRICKED 
ON BOX DECORATION 


(NEW YORK) 
e@ Manufacturer’s liability 


In showing her sister a box of perfume 
and cosmetics which her husband had given 
her as a Christmas gift, plaintiff wife pricked 
her finger on the metal star adorning the 
box. A streptococcus infection developed 
from the scratch, necessitating amputation 
of the finger. The cosmetic company was 
charged with negligence in failing to have 
the star fastened securely to the box, render- 
ing the article dangerous to life and limb. 
The purchase and injury occurred in Mary- 
land. Under the law of that state there can 
be no recovery from a manufacturer for in 
jury to a third person unless the article when 
defectively made is inherently dangerous, a 
menace to health and life. The court affirmed 
a judgment for the cosmetic company, con- 
cluding that an article which normally in- 
spires as little expectation of disaster as a 
decorated cosmetic container may no be 
deemed imminently dangerous.—Poplar et 
al. v. Bourjois, Inc., Lorscheider Schang 
Company, Inc., Impleaded Defendant, Re- 
spondent. New York Court of Appeals. June 
11, 1948. 16 CCH NeEcLicence CAses 105. 

Chester B. McLaughlin, Lester D. Stickles 
Rodger Whelan, for Appellants. 


Patrick E. Gibbons, for Defendant, Respond- 
ent, Appellant. 


STOOPING TROLLEY PASSENGER 
THROWN 


(MARYLAND) 
e Carrier’s liability 
Plaintiff, a passenger on defendant’s track- 
less trolley, fell when the trolley started up 
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while she was in a stopping position, picking 
up her “return slip,” which had fluttered to 
the floor as she attempted to hand it to the 
operator of the trolley. There was no testi- 
mony that any other passenger was unbal- 
anced by the starting motion. The court 
could not conclude that a stooping position 
per se was such a position of peril as to 
charge the operator with the duty of keeping 
the trolley stationary. After a passenger is 
aboard, an operator may resume his ordinary 
duties as to the vehicle without further con- 
cern with the movements of passengers with- 
in the car. Conversely, it is the duty of 
passengers, once aboard, to protect them- 
selves against the normal motions of the 
vehicle incident to public transportation. Plain- 
tiff failed to support herself by the horizon- 
tal and vertical bars which were easily within 
her reach. The trial court correctly directed 
verdicts for defendant.—Przyborowski et 
vir. v. Baltimore Transit Company. Mary- 
land Court of Appeals. Filed June 17, 1948. 
16 CCH NEGLIGENCE CASEs 119. 

Ellis M. Fell, Edward Pierson, Benjamin B 
Cooper, Pierson & Pierson, for Appellants. 

James J. Lindsay, Philip S. Ball, for Appellee. 


ROPE BREAKS ON DESCENT 
FROM COOLER STACK 


(KANSAS) 


e@ Independent contractor injured 


Plaintiff, a steeplejack working as an in- 
dependent contractor, fell while descending 
a rope on a cooler stack at defendant’s 
cement plant. He was working on the inside 
of the stack when it became so dusty that 
he came up for air. When he reached the 
top, a man at the bottom gave him a signal 
to stop and showed him that his rope had 
burned. When plaintiff learned his rope 
had burned, he descended on the outside of 
the stack; upon reaching the end of the rope, 
he had a man tie some more rope to the 
burned end. He then continued his descent 
about two or three feet when something 
broke. He did not know whether the rope 
broke or the knot had come untied. It was 
error to overrule defendant’s demurrer to 
the evidence. If the act of burning the rope 
constituted the kind of negligence which 
would subject defendant to liability, it was 
known to plaintiff prior to his injury. De- 
fendant cannot be charged with plaintiff's 
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failure to properly inspect the rope or with 
his own conclusion that it remained adequate 
for descending purposes.—Wills v. Lehigh 
Portland Cement Company. Kansas Supreme 
Court. July 10, 1948. 16 CCH NEGLIGENCE 
CAsEs 89. 

Howard M. Immel, Frederick G. Apt, Mitchell 
H. Bushey, Iola, Kansas, for Appellant 

Kenneth H. Foust, Iola, Kansas, for Appellee. 


BOY UNCONSCIOUS 
ON RAILROAD TRACKS 


(OHIO) 


e Watchman’s refusal to remove 
Discovered peril 


A nine-year-old boy was discovered lying 
unconscious between the rails of defendant’s 
railroad tracks by Mrs. Cherry, a pedestrian, 
who notified the watchman in the signal 
tower and asked if they could not remove 
the boy from the tracks, to which inquiry he 
replied in the negative, saying that it was 
railroad property and not to go down there. 
The watchman returned to the tower, and 
Mrs. Cherry went to a telephone pay station 
and called the city rescue squad. Shortly 
thereafter, defendant’s passenger train ran 
over and killed the boy. The watchman 
testified that after seeing the boy’s position, 
he réturned to the tower and telephoned to 
another tower that all eastbound trains 
should be stopped. He was informed that 
it was too late as a special troop train was 
then passing. He ran out onto the tower plat- 
form, waving his arms for the stop signal, 
but the train was not halted in time to avert 
the accident. Affirming a judgment for plain- 
tiff, the court declared that the discovered 
peril doctrine was controlling —Cole, Admr. 
v. The New York Central Railroad Com- 
pany. Ohio Supreme Court. July 28, 1948 
16 CCH Nec.iicence CAses 148. 

Yager, Bebout & Stecher, for Appellee. 


Doyle, Lewis & Warner, Harold A 
Appellant. 


VALVE CORD BREAKS 


(MARYLAND) 
e@ Oil truck operator injured 


James. for 





Plaintiff, an operator of an oil truck, was 
helping to fill the truck in defendant’s oil 
storage yard. He climbed on top of the truck 
and put a loading pipe into one of the com- 
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partments of the truck while one of defend- 
ant’s clerks set the meter and turned the 
switch to let the oil flow into the tank. Plain- 
tiff then pulled the cord to open the valve 
controlling the pipe. He filled one compart- 
ment and pulled the cord to start the oil in 
the second when the cord broke at the pully, 
throwing him backwards off the truck to the 
ground. It was defendant’s duty to furnish 
reasonably safe loading facilities and to in- 
spect them as often as necessary to keep 
them in a reasonably safe condition. The 
clerk’s failure to inspect the ropes on the 
day of the accident was a violation of in- 
structions. If such an inspection had been 
made it would undoubtedly have disclosed 
that the cord was damaged and weak. The 
court was unwilling to say that, if the cord 
was frayed, its frayed condition must have 
been just as apparent to the truck driver as 
to the employees who were delegated to 
make careful inspections. Judgment for plain- 
tiff was affirmed.—Petrol Corporation v. 
Curtis, etc. Maryland Court of Appeals. 
Filed May 26, 1948. 16 CCH NEGLIGENCE 
Cases 121. 

Roszel C. Thomsen, Clark, Thomsen & Smith, 
for Appellant. 


Isidor Roman, Max Sokol, Jacob J. Edelman, 
Emanuel H. Horn, for Appellee. 


PROPERTY DAMAGED 
' BY DIVERTED FLOOD WATERS 


(KANSAS) 
@ Municipality’s liability 
Governmental v. proprietary function 


Plaintiffs, property owners outside the 
city, suffered damage to crops and fences. 
The damage was caused by flood waters 
which had been diverted by a dike con- 
structed more than five miles from the city 
limit, under the direction of the city com- 
missioners, to prevent flood damage to prop- 
erty within the city. Plaintiffs conceded the 
general rule to be that a municipality is not 
liable for the ultra vires acts of its officers 
and agents in the performance of strictly 
governmental functions or duties, but con- 
tended that the acts in question were prop- 
prietary. The court was of the opinion that 
the acts of the city officials complained of 
were not in furtherance of a governmental 
function. They were not acts performed as 
an agency of the state, expressive of its 


sovereignty, or in promotion of the public 
welfare generally. They were performed for 
the special financial benefit of the city and 
its property and of its property owners. The 
petition stated a cause of action, and judg- 
ment of the lower court was reversed with 
directions to overrule the demurrer of the 
city—Krantz et ux. v. The City of Hutchin- 
son et al. Kansas Supreme Court. July 10, 
1948. 16 CCH NEGLIGENCE Cases 82. 

Donald C. Martindell, William D. P. Carey, 


Welsey E. Brown, Edwin B. Brabets, Hutchin- 
son, Kansas, for Appellants. 


Roy C. Davis, Frank S. Hodge, Eugene A. 
White, Robert Y. Jones, Albert S. Teed, City 
Attorney, Hutchinson, Kansas, for Appellee. 


UNMARKED, 
UNGUARDED ELEVATOR SHAFT 


(MISSOURI) 
e Customer injured 


Plaintiff had transacted business at defen- 
dant’s hardware store for twelve or fifteen 
years. On several occasions he had passed 
from the hardware store to a furniture store 
owned by defendant, using the rear door and 
crossing a private alleyway to the side door of 
the furniture store. However, he had never 
used the alleyway entrance in either store. 
Many customers parked their cars in the pri- 
vate alleyway between the two buildings and 
used the rear entrance door. Although de- 
fendant knew of this practice, he had never 
objected. Plaintiff was injured when he 
walked into an open unmarked door at the 
rear of defendant’s store and fell into an 
open elevator shaft. The shaft was located 
on the alleyway and within the building 
housing the hardware store. There was 
nothing in the appearance of the doors to 
indicate that they were not entrance doors 
to the store. The evidence was sufficient to 
support an inference of negligence in the 
maintenance of the unlocked, unguarded doors, 
without any warning of danger. Whether 
plaintiff was contributorily negligent was a 
question for the jury. The order of the trial 
court granting plaintiff a new trial was af- 
firmed.—Happy v. Walz. Missouri Supreme 
Court, Division Number One. July 12, 1948. 
16 CCH NEGLIGENCE CASEs 96. 

Lauf & Bond, Jefferson City, Missouri, for 
Appellant. 


Hendren & Andrae, Jefferson City, Missouri, 
for Respondent. 


Aveereannraeadtacgdnuvveveruucoecceneenennaveneeerencngnngneneeseagestirtoentastuvonvducouavenecnuneeeeoeneevennggneneseoousconveeccnneconenegeneacannennnendverdouavcnecornencnacernenengentsnsnnenesvovscccnvencccecsevaceegentnnevatssteatvovnvcovoocveresereveenenengnennnatven4 00000 Ota ema 


PAGE 780 


ILJ—SEPTEMBER, 1948 


HEEI 


(CON: 
e 


In 
for u 
and < 
diam« 
hold | 
prove 
of th 
inche: 
was nl 
the fl 
quest 
stepp 
and t 
hole. 
dict 
the h 
state, 
to re} 
of pl: 
susta: 
ment 
City 
Cour 
NEGL! 

wil 
G. Di 


Edv 
J. Kir 


WIN 
cars 
a 


Th 
areav 
wind 
pends 
broug 
The 
casio: 
prem 
was | 
but » 
from 
know 
defec 
must 
injur. 


NE 





massnentDNONANOUULEONUOCNONAHEATenATecasnoegneny uedavoucnnaconecavoovensuenentaveneenyueagnduuesgdernensUiietttataeet uuu neadaeeenet dU vaattuoenevaceanenneannneoneenst naneaunuessuinsstsuoangnnnnsnayuouenseunvenaoeengtoenengeusnangennnagvunUeeaysuesesyyUneeuvoOUeevauuenananeneyuunenngguangeey 


HEEL CAUGHT IN SIDEWALK HOLE 


(CONNECTICUT) 


e@ Pedestrian injured 
Municipality’s liability 

In 1926 a building was leased by the state 
for use of the motor vehicle department, 
and a hole, one and five-eighths inches in 
diameter, was drilled in the sidewalk to 
hold a removable metal flagpole. This hole 
proved to be too near the curb, and another 
of the same size was later drilled a few 
inches farther from the curb. The first hole 
was not used after the second was made, and 
the flagpole was not in place on the date in 
question, March 11, 1946, when plaintiff 
stepped from the street up to the sidewalk, 
and the heel of her shoe caught in the first 
hole. Defendant city claimed that the ver- 
dict should have been set aside because 
the hole was made and maintained by the 
state, and therefore, the failure of the city 
to repair was not the sole proximate cause 
of plaintiff’s injuries. The reviewing court 
sustained the contention, set aside the judg- 
ment and ordered a new trial.—Alston v. 
City of New Haven. Connecticut Supreme 
Court of Errors. July 21, 1948. 16 CCH 
NEGLIGENCE CAsEs 80. 

William L. Beers, Alfred F. Celentano, George 
G. DiCenzo, for Defendant. 


Edward L. Reynolds, Marvin C. Gold, John 
J. Kinney, Jr., Annette E. P. Gold, for Plaintiff. 


WINDOW WASHER KILLED 


(MISSOURI) 
@ Lessor’s liability 
Lessee’s liability 


The decedent’s body was found on an 
areaway level, forty or fifty feet below the 
window he had been washing as an inde- 
pendent contractor’s employee. Suit was 
brought against the building lessor and lessee. 
The lessee would be liable for injury oc- 
casioned by any unsafe condition of the 
premises encountered in the work, which 
was known to it but unknown to decedent, 
but was not liable for injuries resulting 
from conditions obviously dangerous and 
known by the deceased to be so. If the 
defect were obvious, plaintiff's decedent 
must have seen it and assumed the risk of 
injury. The fact that pieces of the sash or 


frame were slivered off after the casualty 
did not have substantial probative force in 
tending to prove that the sash came out 
of the frame because either was latently 
rotten and defective. Assuming there was a 
hidden defect in the window at the time the 
lessee entered upon the premises, there was 
no evidence that the lessor had knowledge 
or notice of the defect. If the defect were 
obvious, it was one the lessee and its invitee 
should have seen. The trial court correctly 
sustained defendants’ motions for directed 
verdicts —Roach v. Herz-Oakes Candy 
Company et al. Missouri Supreme Court, 
Division One. July 12, 1948. 16 CCH NEctr- 
GENCE CAsEs 109, 


LOADING MACHINE CRANE 
DROPS 


(OKLAHOMA) 


e Fifteen-year-old injured 
Attractive nuisance 


On a Sunday afternoon the fifteen-year- 
old plaintiff and some of his friends were 
out driving when they entered a rural 
churchyard for the purpose of looking over 
a dirt loading machine, which defendant 
had parked upon the back part of the church 
premises with the permission of the pastor. 
While examining the machine, plaintiff and 
his friends climbed upon the machine and 
out on the conveyor arm, which had been 
left in the air at a forty-five degree angle. 
Plaintiff was holding the chain which was 
used to raise and lower the crane when the 
crane suddenly fell to the ground, drawing 
plaintiff’s right hand into a pulley and am- 
putating his fingers. The case was presented 
on the attractive nuisance theory, plaintiff 
contending that defendant was negligent 
in failing to place the loader crane on the 
ground so that it could not fall and injure 
persons. Reversing a judgment for plaintiff 
with directions to dismiss the action, the 
court held that a minor over the age of four- 
teen is prima facie presumed to be capable 
of exercising sufficient judgment to appreciate 
the danger that attends his acts and to have 
legal capacity to assume the risk.—Keck v. 
Woodring, etc. Oklahoma Supreme Court. 
June 13, 1948. 16 CCH NEGLIGENCE CASES 
107. 
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